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TOPIZAL INDEX. 
From January to June, 1917, inclusive. 


a. Control and Regulation in General. 


(2) 
(4) 


Guaranteeing the fidelity of employees is a form of insurance. Bissin- 
ger & Co. vs. Massachusetts Bonding & Ins. Co. (Ore.)......... ° 
Statute enacted to prevent company of liability under technical pro- 
visions of policy is constitutional. Providence Washington Ins. 
Co. vs. Levy & Rosen (TeX.) .ccccccccccvsccccccccnvccecscccscs 

Foreign company is not denied due process of law guaranteed by the 
14th Amendment merely because of consent to service by In- 
surance Commissioner. Pennsylvania Fire Insurance Company 
of Philadelphia, Piff. in Err., vs. Gold Issue Mining & Milling 
Company (U. 8.) 

State tax for business of accident, health and workmen’s compensation 
insurance comes under section 8 of Act No. 171 of 1898. State 
ex rel. Employers’ Liability Corp., Limited, vs. Fitzpatrick, 
State Tax Collector (La.) 

Securities deposited by fire company under the statute are for the pro- 
tection of holders of policies on property in the state and not 
an insurance company reinsuring in the depositing company 
its risks on property outside the state. Shepherd et al. vs. 
Virginia State Ins. Co, et al. (Va.) 

In view of general provisions of Insurance Code, section referred to does 
not impose arbitrary duty upon commissioner, but he is pos- 
sessed of sound discretion to inquire and absolve where there 
is no evidence of want of good faith and party charged is acting 
upon fair conception “of principles of law and equity” and his 
legal rights as they are defined in general law. American 
Surety Co. of New York vs. Fishback, State Ins. Com’r (Wash.). 

Where New York corporation secured policies in New York for an 
Arkansas company, fact that former had not complied with 
laws of Arkansas relative to foreign corporations doing business 
in state diq not render the transaction invalid. St. Francis Box 
& Lumber Co. vs E. F. Perry & Co. (Ark) . 

If Michigan company voluntarily did business in Missouri, it voluntarily 
submitted itself and became amenable to laws of Missouri, 
though it refused to domesticate there to do business on a par 
with home companies. Cox vs. Railway Conductors’ Co- 
operative Protective Agss’n (MICKA) .ccccccccspeccescccccccccesue 

Tax on amount of gross receipts is a license or franchise tax for 
privilege of doing business in state. Pittsburgu Life & Trust 
Coe, ME OUD, MRD bea cie a's Wos.o66.b6:08 U0 OO8s obo S) 0400 bs po Cie} 

Where foreign life company pays taxes contemplated by statute no ad- 
ditional tax can be imposed by any municipality upon an agent 
for privilege of soliciting insurance. New York Life Ins. Co. 
vs. Town of Comanche et al. (OKI1a.).........eseecccececccsecs 

Code requiring company to appoint Insurance Commissioner its attorney, 
upon whom all process may be served, is valid. Lewis vs. 
International Ins. Co. 

Where agent did not solicit insured but placed business with un- 
licensed companies at insured’s request, he was nevertheless 
liable under statute to insured for loss, the companies having 
refused to pay. Case Ve. Meamy CWie.)...csccccccscesccvccccce 

Statute requiring payment of percentage on premiums received by 
foreign fire companies for benefit of Firemen’s Relief Associa- 
tions does not authorize court of common pleas to impose penalty 
or forfeiture therein provided for or to enter judgment for dam- 
ages by summary proceedings. Van Roden vs. Strauss (N. J.).. 
if statement was a warranty it was not shown to have been 
false that some years before making application insured suffered 
from facial paralysis which was temporary and six or seven years 
before had malarial poisoning. Metropolitan Casualty Ins. 
vs. Cato (Miss.) 


Insurance Companies. 
STOCK COMPANIES. 


On the facts stated, the issuance of the corporators of the certificate 
of incorporation does not necessarily give existence to the cor- 
poration. Reynolds vs. Title Guaranty Trust Co. (Mo) 

Where acts of assessment insurer were unlawful and ultra vires, motive 
prompting acts is of no importance. Shera vs. Merchants’ Life 
Ins. Co. et al. (U. 8.) 
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Under statute providing for preliminary incorporation of insurance 
companies solely to secure subscriptions to capital stock, such 
embryo corporation has no power to pay commission for the sale 
of or subscription to its stock out of the amounts paid by sub- 
scribers; advancement of money for promotion expenses does 
not create an indebtedness against preliminary corporation or 
subscribers, even though the money is used in connection with 
securing subscriptions. Reynolds vs. Whittemore (Mo.) 

Where buiiding was bought from trustees there was a right to have 
policy transferred provided insurer agreed. Bealmer et al. vs. 
Hartford Fire Ins. Co. (Mo.) ...., 

Where there was no evidence that excess profits had been realized, 
decree ordering accounting was unauthorized. Silverman vs. 
Pittsburgh Life & Trust Co. (N. Y.) 

Stockholders of company organized in this state sustain no liability to 
creditors or policyholders in excess of the par value of the stock, 
or, when the par value is fully paid above the amount they have 
agreed to pay for the’ stock. Porter et al. vs. Northern Fire & 
Marine Ins. Co. (N. , 

The code authorizing receivers to sue in county of their qualification 
applies to a receiver of an insolvent company suing its stock- 
holders living in other counties. Lock et al. vs. Stout, Circuit 
Judge (Ky.) 

“Admitted assets’’ of casualty company are such investments as are 
authorized for such companies by statute. In stating the account 
court properly gave defendants credit for cash realized from 
certain duebills and checks turned over to complainant as cash 
and afterwards converted into cash. National Life Ins. Co. of 
United States vs. Haines et al. 

Under statute making stockholders liable to creditors for unpaid stock 
subscriptions, receiver of an insolvent company may collect such 
subscriptions, but receiver cannot enforce provision of the statute 
making stockholders liable to creditors for par value of their 
stock since it is not a corporate asset. Lock et al. vs. Stout, 
Circuit Judge (Ky.) 


MUTUAL COMPANIES. 


The opinin of Auditor of State or Attorney General construing statute 
is not binding on courts, but the fact that such opinions were 
obtained is entitled to weight in determining the bona fides of 
action based thereon—statute relating to organization of mutual 
companies interpreted. Welliver vs. Coate et al. (Ind.) 

Change, though improper, will not be disturbed by a court of equity, 
and the old association restored, for court would take judicial 
notice that were it restored, it would probably become insolvent, 
and rights of members other than plaintiff should be considered. 
Shera vs. Merchants’ Life Ins. Co. et al. (U. 8S.) 

Where questionable language arises in constitution and by-laws of 
association and one may be repugnant to another, courts will 
construe the discrepancy to the benefit of insured. Home Benefit 
Ass’n of Angelina County vs. Jordan (Tex.) 

The receiver of a mutual company could not, in behalf of the policy- 
holders who were informed of the transaction before taking out 
their policies, recover payments so made, as the policyholders 
were estopped by their knowledge of the facts. Welliver vs. 
Coate et al. (Ind.) 

Where the promoters of a mutual company made bona fide attempt to 
comply with the rules of mutual company, but misinterpreting 
the statute, deposited $20,000 for account of company and later 
paid back a portion of money, believing that such payments 
could be made without impairing the ability of the company to 
pay its losses that might reasonably be anticipated, the receiver 
could not recover such payments on the ground that the trans- 
action was ultra vires. Welliver vs. Coate et al. (Ind.) 

Statute relative to forfeiture was not intended to fix the prescribed rule 
where insurance was based on lower rate, necessitating payment 
of higher premiums, thereby accumulating for policyholder 
benefit of large reserve. Peak vs. Mutual Benefit Life Ins. 
Co. (Ky) secccece 

In absence of statute or “some provision ‘in policy giving assured right 
to the reserve, it belongs to company. Payne vs. Minnesota 
Mut. Life Ins. Co. (Mo.). 

Insolvency of insurer entitles policyholders to return premiums on 
“pro rata,” instead of “short rate,” basis. Johnson vs. Button, 
Ins. Comr., et al. (Va.). 

It is proper, in ancillary proceedings” in respect to an insolvent foreign 
insurance company, to decree that premiums collected by the 
receiver from subagents be turned over to general agent instead 
of directing settlement therein between such agent and the sub- 
agents and the company, or that it be held to await a settle- 
ment between all parties; that proper place for a settlement 
by the general agent for two states of an insolvent company of 
another state is in the suit in that state for general liquidation 
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of the company’s business, and not in an ancillary proceeding in 
one of the other two states. Johnson vs. Button, Ins. Comr., 
et al. (Va.) 

Where the majority of the policyholders of a mutual company were 
estopped by their knowledge of the transaction to recover re- 
payments made to directors of the corporation, money furnished 
them as promoters in an attempt to comply with statute, the 
receiver could not recover such payments in behalf of policy- 
holders who did not receive notice of the transaction, as in- 
terests peculiar to a class of creditors are not represented by a 
general receiver for purposes of vindicating rights based thereon 
by litigation. Welliver vs. Coate et al. (Ind.).........c.eeeee 


Insurance Agents and Brokers. 
AGENCY FOR INSURED. 


Michigan statute cited as part of a chapter relating wholly to fire and 
marine insurance does not apply to accident insurance. ee 
land Casualty Co. vs. Eddy (U. 8.) 

Agent’s written authority to be liberally and fairly construed. 
tinental Ins. Co. vs. Bair et al. (Ind.) 

Company cannot send out agents authorized to issue and deliver policies 
and at same time limit their authority by private instructions. 
Allemania Fire Ins. Co. vs. Zweng (Ark.) 

Companies may employ agents with general or limited authority “as 
they may choose and as the nature of business or duties of agency 
require. Southern States Fire Ins. Co. of Birmingham vs. 
Kronenberg (Ala.) 

A frankly critical letter to company president, to which he replied cor- 
dially, could not, after three months, be urged as reasonable 
ground for dismissal. Kyselka vs. Northern Assur. Co. of Mich- 
igan (Mich.) 
the master commissioner’s report found and allowed certain 
amounts as “commissions due or allowed agent from insurer,” 
the word “or” was used as a connective and not an alternative, 
and the word “allow” meant to concede, consent to, or grant. 
Doak-Riddle-Hamilton Co. vs. Raabe (Ind.) 

Soliciting agent was not chargeable with premiums unpaid by appli- 
cants on insurance written red him. Doak-Riddle-Hamilton Co. 
vs. Raabe (Ind.) 

Instruction relating to insurance * broker regarding commission held 
erroneous. Esterley-Hoppin Co. vs. Burns (Minn.).. 2 

Agent, though entitled to renewals for a year, could not, in a 
before the last quarter, recover more than three-quarters com- 
mission. Kyselka vs. Northern Assur. Co. of Michigan (Mich.). 

Agent cannot be required to return part of his commissions where in- 
surer becomes insolvent, requiring return of part of premiums, 
Johnson vs. Button, Ins. Comr., et al. (Va.) 

Where agent voluntarily advanced premiums, which were not paid 

> contrary to company’s rules, company was under no liability to 
repay such sums, and agent had no right to offset these amounts 
against money belonging to company. Schwartz vs. John Han- 
cock Mut. Life Ins. Co. (N. Y.) 

A complaint by an insurance broker for a commission, in which he 
alleged an agreement by the defendant to furnish the insurance 
to the customer procured by the broker, but no promise to pay 
the commission, but to which no objection was made, implies that 
there was a promise to pay the commission, but does not imply 
whether it was expressed or implied, so that testimony of a 
customer to pay commissions in such cases is not at variance 
with the complaint. H. T. E. Beardsley, Inc., vs. American 
Fidelity Co. (N. 

Defendant was bound to pay excess to plaintiff, insurance consisting of 
marine and industrial insurance at plants wholly outside of 
state of New York; the words “such insurance” applying only 
to insurance on property or risk located within the state, or 
against liability or hazard which might occur therein. 
ican Smelting & Refining Co. vs. Stettenheim (N.Y.) 

Agent of marine insurer to whom notice of loss was required to be 
given is not entitled to exercise on behalf of insurer an option as 
to whether a salvage company should be paid one-half of the 
salved value of the vessel or stipulated sum for salvage. Loud 
VO: TST TR EOF Gas Cie 6 uo co 80s iw er.c ed cones secesee 

In absence of statute, provisions in policy that insurer shall not be 
bound by any action of its agents in issuing same unless stipu- 
lations be endorsed by other officers are valid. Stillmen vs. Attna 
Life Ins. Co. 

Jt defendant reciprocal insurance association was not organized under 
statute and issued a policy when the law did not authorize it to 
do business, those acting in its name might be personally liable 
and should be sued individually. Merchants’ Reciprocal Under- 
writers of Dallas vs. First Nat. Bank of Canadian et al. (Tex.).. 
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AGENCY FOR APPLICANT OR INSURED. 


General agent who had been given a draft with which to pay for 
amount determined upon in settlement and adjustment has im- 
plied authority to deliver same and his principal will be bound 
by delivery even though prior to same agent was instructed to 
hold up draft. Michigan Idaho Lumber Co. vs. Northern Fire 
& Marine Ins. Co. (N. D.) 

Facts known to general agent of company and to its adjuster at “time 
of adjusting loss will be deemed to have been known to company. 
a Idaho Lumber Co. vs Northern Fire & Marine Ins. 

o. ¢ 

Agent taking applications and receiving premiums is insurer’s agent. 
Blake vs. Farmers’ Mutual Eightning Protected Fire Ins. Co. of 
Michigan, Limited (Mich.) 

Although principal in employee’s bond was special agent to solicit 
business for the company, in his application for his own bond 
as well as in his delivery of bond to his employer, he was not 
acting as agent of the bonding company, but for himself as 
principal obligor and hence neither bonding company nor em- 
ployer were chargeable with his acts of conduct in delivery of 
bond. National Surety Co. vs. Rieves (Miss.) 


IV. Insurable Interest. 


(114) In the absence of evidence that transaction was wagering contract, 
it is not necessary that beneficiary or assignee should have in- 
surable interest. Potvin vs. Prudential Ins. Co. of America 
(Mass.) 

One has an unlimited insurable interest in his own life and may make 
policy payable to whom he will. Haberfeld vs. Mayer (Pa.).... 

Where the lease required lessee to surrender the premises peaceably 
on termination and provided that lessor might on default of 
rent retake possession, the lessor had, as reversioner, insurable 
interest on premises. Richmond vs. Kelsey (Mass.) 

Where mining company purchased mill and machinery of a company 
against which judgments had been rendered which were liens 
on fixtures, mining company had insurable interest in property 
and fund derived from insurance was not subject to lien of 
judgments and did not stand in their stead. Vogelstein et al. 
vs. Athletic Mining Co. et al. (Mo.) 

Where man and woman live together as husband and wife either has 
insurable interest in the life of the other irrespective of whether 
there is a valid marriage—insurable interest is not dependent 
upon who pays the premiums, but solely upon relationship of 
parties Western & Southern Life Ins. Co, vs. Webster (Ky.).. 

Policy is void unless person taking it out has insurable interest in 
life of insured. Western & Southern Life Ins. Co. vs. Webster 
(Ky.) 

Contract of insurer with stranger to insure another’s life is void as 
against public policy, and such rule applies with equal force to 
an assignment of policy. Lee vs. Equitable Life Assur. Soc. et 
al. (Mo.) 

Insurance taken out by insured himself for the benefit of one not 
having insurable interest is not void as against public policy. 
Lee vs. Equitable Life Assur. Soc. et al. (Mo.) 

Assignment to owner of machine transferred nothing. Mowles vs. 
Mente Te, Cli CRI 6 6c gc dncasce nw eiga h6ne tases ten yendeteees 

Contract of insurer with stranger to insure another’s life is void as 
against public policy, and such rule applies with equal force to 
an assignment of policy. Lee vs. Equitable Life Assur. Soc. et 
al. (Mo.) 

In the absence of evidence that transaction was wagering contract, 
it is not necessary that beneficiary or assignee should have in- 
— interest. Potvin vs. Prudential Ins. Co. of America 
(Mass. ) 

Where woman living with man as his wife in a formal but illegal 
marriage, judgment of annulling her marriage terminated her 
insurable interest in his life. Western & Southern Life Ins. Co. 
vs. Webster (Ky) 


Vv. The Contract in General. 


(A) NATURE, REQUISITES AND VALIDITY. 


(124) Provision of contract by which plaintiff sells defendant merchant prizes 
and voting outfit, that if their business does not exceed a certain 
amount the succeeding year it will pay their deficiency, may be 
classed as a species of commercial insurance. National Sales 
Co. vs. Manciet et al. (Ore.) , 
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To constitute a valid contract, either written or oral, the parties must 
agree upon the subject-matter, the risk, the amount, the dura- 
tion and premium. Live Stock Ins. Ass’n of Huntington, Wabash 
and Whitley Counties vs. Stickler (Ind.) 

Contracts made in another state will be treated as valid in Arkansas if 
valid in state where made. St. Francis Box & Lumber Co. vs. 
me F. PORT B GO. CAPR) vvcccevrcvavcesccace sehes 

Where contract was issued by Missouri corporation and signed by its 
president and secretary at home office in Missouri, but insured 
and beneficiary were residents of Illinois, and policy was de- 
livered there, it was an Illinois contract. Lukens vs. Inter- 
national Life Ins. Co, \. coeee 

s of state in which company writes policies govern contracts—pro- 
vision waiving cancellation was valid when property was not in 
Ohio, though contract was entered into in Ohio. Automobile 
Ins. Co. of Hartford, Conn., vs. Guaranty Securities Corp., et al. 
(U. 8.) 

Contracts to insure in future are valid, and specific performance thereof 
may be compelled even after a loss. Westchester Fire Ins. Co 
vs. Robinson (Tex.) 

The evidence shows that the minds of the parties never met and 
hence no contract between them was entered into. Johnson vs. 
Mennonite Mut. Fire Ins. Co. 

Where policy issued pursuant to oral agreement did not follow agree- 
ment and it was alleged that the policy which should have been 
issued would have been subject to Laws 1911, p. 279, the insured 
cannot recover where suit was not brought within time limited 
by such law. Greenberg vs. German-American Ins. Co. (Ore.).. 

Soliciting agent without power to issue policies is the company’s agent 
in taking applications and acts which he performs and knowledge 
which he receives and acts on in connection with applications 
bind the company. Kring vs. Globe Farmers’ Town Mut Fire, 
Tornado, Cyclone and Windstorm Ins. Co (MO0.).......s+esee. 

There is no distinction between mutual and stock companies as to 
responsibility of agent’s acts. Blake vs. Farmers’ Mutual Light- 
ning Protected Fire Ins. Co. of Michigan, Limited (Mich.) 

Solicitor’s representations were not binding on insurer, and insured’s 
right must be determined by written policy, including rider. 
Knobel et al. vs. London Guarantee & Accident Co., Limited 
(N. Y.) 

Where an application for fire insurance provided no liability should 
attach until it was actually approved by home office, there 
can be no recovery where jury found application had not been 
approved. Merchants’ & Bankers’ Fire Underwriters vs. Parker 
( Tex.) 

There was an intention that the application should not be deemed to 
have been accepted until the policy had been delivered and first 
premium paid. Goldstein vs. New York Life Ins. Co. (N. Y.).. 

Insurer, on learning of changed physical condition of insured before 
policy was delivered and effective, could have refused to deliver 
policy and insured up to the time of delivery and effect of 
policy might cancel his application and refuse to contract. Gold- 
stein vs. New York Life Ins. Co. (N. Y.) 

Where assured’s application had been rejected, his silence regarding 
company’s proposal to later acceptance is not an acceptance, 
since he was under no duty to speak. Texas Life Ins. Co. et al. 
vs. Huntsman et al. (Tex.) 

Ordinarily an application does not become a binding contract until 
accepted by insurer. Live Stock Ins. Ass’n of Huntington, 
Wabash and Whitley Counties vs. Stickler (Ind.) 

Where agent representing that annual premium would be certain sum, 
whereas by-laws, by reference incorporated in policy, provided for 
assessments, fact that representation was oral and preceded de- 
livery and it was accepted and retained without objection is of no 
serious consequence. Illinois Bankers’ Life Ass’n vs. Dodson 
(TOR. cecccce 

Insurance company can by a preliminary oral contract bind itself to 
issue or renew a policy of insurance in the future. National 
Live Stock Ins. Co. vs. Cramer (INd.).....-..eeeeeeececeecece 

Where plaintiff directed company’s employee to refer her fire insurance 
application to his superior, paid $3.00 premium, and he told her 
she “‘was covered,” and fire occurred five months later with 
nothing further done and $13.00 arrears in premiums, verbal con- 
tract afforded no protection, since a reasonable time for securing 
a written policy had —- McQuaid vs. Aetna Ins. Co. 
(Mass. ) 

Oral contract expired where company issued. policy purporting to agree 
with verbal understanding and insured retained it over five 
weeks. Mowles vs. Boston Ins. Co. (Mass.) 

Where insured accepted policy which was not in accordance with oral 
contract he cannot, having retained it without objection, con- 
tend that the true contract should be found in the oral agree- 
ment. Greenberg vs. German-American Ins. Co. (Ore.) 
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While there may be a binding contract without issuance of policy all 
essential elements must be agreed upon either expressly or by 
reasonable intendment from surrounding circumstances. Live 
Stock Ins. Ass’n of Huntington, Wabash and Whitley Counties 
vs. Stickler (Ind.) 

Where general agent states that he will hold a risk covered, he will 
be presumed to mean that insured is protected. Michigan Idaho 
Lumber Co vs. Northern Fire & Marine Ins. Co. (N. D.) 

Although agent violates instructions or exceeds limits stated 
authority, he will yet bind his principals to third person if his 
acts are within the scope of authority which the principal per- 
mitted him to appear to possess. Michigan Idaho Lumber Co. 
vs Northern Fire & Marine Ins. Co. (N. D.) 

Application for insurance and “binding receipt” issued, clearly stating 
that insurance would not take effect unless application was ac- 
cepted was not so misleading as to work a fraud on applicant— 
insurer conditionally accepted application at higher premium rate 
and policy had not been accepted by deceased at his death and 
there was a completed contract. State ex rel. Equitable Life 
Assur. Soc. of United States vs. Robertson et al, Judges (Mo.).. 


Provision that bond should be invalid unless signed by employee is valid 
and binding unless waived. National surety Co. vs. Rieves 
(Miss.) 

The defense of misrepresentation was unavailing, unless at time of 
issuance or delivery of policy assured was afflicted with disease 
which caused, or contributed to cause, death. Hicks vs. Metro- 
politan Life Ins. Co. (Mo.) 

Fact that life policy was actually issued and marked “approved” did 
not make it a valid contract, where there had been no delivery 
and policy was issued at different premium rate than that named 
in application. State ex rel. Equitable Life Assur. Soc. of 
United States vs. Robertson et al., Judges (Mo.)..........see00- 

Policy was not avoided by its stipulation against other insurance where 
there was no fraud and the insured had not taken the policy 
from the bank where it was left by the agent when the loss 
occurred. Springfield Fire & Marine Ins. Co. vs. Snowden (Ky.). 

Company was bound by acts of its agent in excess of his authority. 
Rivard vs. Continental Casualty Co. (Me.) 

Where plaintiff received policy purporting to agree with verbal under- 
standing and retained it over five weeks, a reasonable time for 
returning it expired. Mowles vs. Boston Ins. Co. (Mass.) 

Though signature of insured to application is questioned, the authen- 
ticity of answers therein which were made part of the policy 
must be treated as admitted, since no rational theory contract 
can be made that does not hold assured to know contents of in- 
strument to which he seeks to hold the other party. Maryland 
Casualty Co. vs. Eddy (U. S.) 


Under evidence on agreed statement of facts court did not err in 
rendering judgment in defendant’s favor. Williams vs. Empire 
Rene Ee. CO OE Bk CO se crs visavccenecdacaceevonceneascehantas 

Where policy provided that payment of full amount due should be 
condition precedent to action against insurer, no obligation was 
assumed by insurer until payment of premium was made. Bos- 
ton Forwarding & Transfer Co. vs. Contractors’ Mut. Liability 
Ins. Co. (Mass ) 

Policy providing for premiums in advance, declaring cash loan value, 
providing three options on default of payment of any premium, 
is not in violation of statute relating to causes which shall not 
be included in insurance policies. Mills vs. National Life Ins. Co 
(Tenn.) 

Fire policy covering dwelling and furniture is valid as to the furniture, 
insured owning it, regardless of invalidity as to dwelling. 
Shockey vs. Fidelity-Phenix Fire Ins. Co. of New York (Mo.).. 

Contract was not vitiated because the purchasers conducted the house 
as a house of ill fame since the premium paid by insured as a 
consideration of contract was not connected with the use of 
such furniture. ¢tna Ins. Co.- vs. Heidelberg (Miss ) 

Fire policy covering dwelling and furniture is valid as to the furniture, 
insured owning it, regardless of invalidity as to dwelling. 
Shockey vs. Fidelity-Phenix Fire Ins. Co. of New York (Mo.).. 

Where an accident occurs to a beneficiary after beneficiary is beyond 
the age of sixty years, and after renewal of policy without men- 
tion of the beneficiary, the company will be held liable upon the 
beneficiary clause on the ground that there is a waiver by the 
defendant of the protection which it might claim. Cook vs. 
National Fidelity & Casualty Co. (Neb.) 

Written application by employee which stipulated that he would reim- 
burse bonding company for any loss sustained did not constitute 
a waiver on part of company of provision that bond would be 
invalid unless signed by employee. National Surety Co. vs. 
Rieves (Miss.) 
company retained premium paid by applicant on stallion and 
informed him that his application had not been rejected, in- 
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surer did not estop to deny that contract was made, since appli- 
cant was not misled. Live Stock Ins. Ass’n of Huntington, Wa- 
bash and Whitley Counties vs. Stickler (Ind.) 


4143) Trustee not entitled to surrender value of policies, or, in event of 


bankrupt’s failure to pay same, to policies themselves. In re 
GRMIBGID CEs Bide cc ccccnccepeccccccessvcetcescevsccvesencccosess 

Fire policy covering dwelling and furniture is valid as to the furniture, 
insured owning it, regardless of invalidity as to dwelling. 
Shockey vs. Fidelity-Phenix Fire Ins. Co. of New York (Mo.).. 

Written evidence of a contract may be rectified so as to conform to the 
real agreement if the mistake is mutual or there is mistake 
on one side and fraud on the other. Springfield Fire & Marine 
es. SR ek , I, Bia on otc bs 46 6 t0dn0b04cbensneesbcae ens 

Agent was agent of defendant and not of plaintiff; under policy of 
insurance in this case, arbitration is in no case provided for 
except as to the amount of loss, and as to that it is a condition 
precedent to suit only when the parties fail to agree as to the 
amount of loss. Mahoney vs. Minnesota Farmers’ Mut. Ins. 
Co. (Minn.) 

Trustee has no legal right to recover after death of bankrupt and per- 
formance of contract by insurance company by payment of 
amount to beneficiary without notice of any adverse claim 
thereto was proper. Frederick vs. Metropolitan Life Ins. Co. of 
New York (U. 8.) 

Where defendant applied for liability insurance on pay roll of $25,000 
and agent stated rate would be $125, subject to increase or rebate 
as pay roll exceeded or was less than that amount and policy 
was issued for $2,500, for which defendant paid $125, and re- 
ceived receipt, reciting that policy was for $25,000, there was 
mutual mistake warranting reformation of contract—illiteracy 
would not bar reformation. Fidelity & Casualty Co vs. Palmer 
(Conn. ) 

Reformation of contract can be decreed, in absence of fraud, only where 
parties’ minds have met contractually and there has been merely 
a mistake. Where insurer has no knowledge, actual or con- 
structive, of use to which premises are put, and its first policy 
thereon did not insure them for such use, failure of renewal 
policy to do so is not mistake. Koch vs. Commonwealth Ins. 
Co. of New York (N. J.) 

Reformation after loss by cancellation of warranty that certain other 
company had policy on property will not be granted on ground 
of fraud or mistake, plaintiff being informed by correspondence 
that defendant required such warranty. Cubbage vs Standard 
Fire Ins. Co. of Iowa (Iowa) 

Where vendee under executory contract bargained and paid for policy 
which would protect his interest as vendee, but policy thought- 
lessly and by oversight of agent was written in form requiring 
absolute ownership in insured, latter was entitled to reformation 
in equity. Gregan vs. Northwestern Nat. Ins. Co. of Milwaukee, 
Wis. (Ore ) 


The agreement being beyond the powers of the agent was not binging 
upon the company so as to estop it from asserting a forfeiture. 
Barbour vs. Equitable Life Assur. Society of United States 
(N.. Y ) 

Provision of policy attempting to contradict or qualify right of parties 
to subject a policy loan to government of laws of State of New 
York, could be subsequently changed or modified by parties. 
New York Life Ins. Co. vs. Scheuer et al. (Ala.).........0-eee0e5 

Surety company’s agent has no implied authority, without receiving an 
additional premium, to verbally substitute an obligation for an 
unlimited sum without conditions for a written contract in a 
limited sum based on specific conditions. Meegan vs. Illinois 
Surety Co (Mo.) 


Insurance company can by a preliminary oral contract bind itself to 
issue or renew a policy of insurance in the future. National 
Live Stock Ins. Co. ve. Cramer (Ind.)....cccccccccccscccccces 

Where agent of company had apparent authority to solicit insurance 
and do all the things necessary to transact the business and no 
restriction was brought home to applicant, company is bound by 
= oral contract. National Live Stock Ins. Co. vs, Cramer 
(Ind.) 
agreement by agent that he would keep insurance in force by 
renewing policy before it expired was in legal effect executory 
contract to contract in future to renew policy which would 
require interposition of equity to give it effect and was an exe- 
cuted contract of renewal to insure in future. Westchester Fire 
Ins. Co. vs. Robinson (Tex.) 

‘Tender of renewals to plaintiff insurance company’s broker and author- 
ized agent five days before end of first year period on a three- 
year policy was full compliance by plaintiff with the agreement 
and the company’s refusal to give certificates of renewal to a 
new broker appointed by defendant insured was not a viola- 
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tion or repudiation of the agreement. Fidelity & Deposit of 
Maryland vs. J. G McCrory Co. (U. S.).. 


4B) CONSTRUCTION AND OPERATION 
4146) Policy is construed in nee - insured. Livingstone vs. Boston Ins. Co. 
(Pa.) 


ved in favor. of ‘assured. Lyons 
vs. Grand Lodge K. P. of North Carolina (N wewecccecceecece 

Contracts are to be construed most strongly against insurer. General 
Accident, Fire & Life Assur. Corp., Ltd., vs. Murray (Va.)...... 

Any doubtful meaning must be construed in favor of insured. Collins 
vs United States Casualty Co (N. C.). oesccee 

That interpretation most favorable to insured will, be adopted. “Schmohl 
vs. Travelers’ Ins. Co. (Mo.) ‘ 

Insurance policies are to be construed in accordance with “principles 
of law applicable to contracts, and not wills. Burnett et al. vs. 
Mutual Life Ins. Co. of New York et al. (Ind.).........eeeeees 

Any ambiguity in cancellation clause will be resolved in favor of in- 
sured. Hartford Fire Ins, Co. vs. Stephens (Ariz.)............ 

If a policy will fairly admit of two constructions, the one should be 
adopted which will indemnify the insured. Fireman’s Fund Ins. 
Co. vs. Globe Nav. Co. et al. The Nottingham (U. evecececes 

‘Where policy was written by insurer’s local agent without formal or 
written application, and by special arrangement was kept in his 
office and was not seen by insured until after loss, contract was 
not to be construed with that strictness obtaining where par- 
ties have like opportunity to be advised as to its provisions. 
Continental Ins. Co, vs. Bair et al. (Ind.) 

Policy is a contract between insurer and insured and neither party 
can make a new contract for the other without his knowledge 
or consent. Stephenson vs. Germania Fire Ins. Co. (Neb.)...... 

Contract of insurance is to be construed by same rules as other con- 
tracts, aside from the phrases of equitable jurisdiction and a 
waiver, strict construction against the writer and abhorrence 
of forfeiture. State ex rel. American Fire Ins. Co. vs. Ellison 
et al., Judges (Mo.) 

Insurance contracts should be literally construed. 
of Angelina County vs. Jordan (Tex.) 

Ambiguous contracts are strictly considered against insurer. 

Liability Co. vs, Bowman (Ind.) 

Only when the terms of the contract are ambiguous and doubtful is 
it that the doubt is to be resolved in favor of the insurer. 
American Life & Accident Ins. Co. vs. Nirdlinger (Miss.) 

If general language does not apply or becomes inoperative, it will be 
ignored in determining liability of parties. Pennsylvania Co. 
for Insurances on Lives and Granting Annuities et al. vs. Cen- 
tral Trust & Savings Co. 

Where contract is capable of two constructions, that interpretation 
which is most favorable to insured must be placed upon it. 
State Mut. Life Ins. Co. et al vs. Forrest (Ga.). 

Rules applicable to interpretation and enforcement of policies are those 
which govern contracts. Tyler vs. Treasurer and Receiver Gen- 
eral.—Parker vs. Same.—Attorney General ex rel.—Burrill vs 
Pierce (Mass.) 

Provisions for limitation or avoiding liability are construed strictly 
against insurer. Palatine Ins. Co. vs. Whitfield (Fla.). 728, 

Where policy is so drawn as to be fairly susceptible of two “construc- 
tions courts will adopt that which is most favorable to insured. 
German Baptist Tri-County Mut. Protective Ass’n of Cass, 
Miami and Howard Counties vs Conner (Ind.). 

Ambiguous terms in policy will be construed most strongly against in- 
surer. Pacific Coast Casualty Co vs. General Bonding & Cas- 
ualty Ins. Co. (U. S.) 

Insurance contracts should be given liberal, sensible, practical construc- 
tion, since they are prepared by companies and must be accepted 
by insured in the form written. General Accident, Fire & Life 
Assur. Corp., Ltd., vs Louisville Home Telephone Co. (Ky.).... 

Where subcontractor, as collateral to issuance of bond, agreed to assign 
real estate “in event of claim under bond, and only for an 
amount equal to legal liability,”” the word ‘‘claim” meant one re- 
duced to certainty by judgment, and not the mere assertion of a 
claim. Maryland Casualty Co. vs. Hanlon (N. J. oeees 


4147) Policy loan agreement was a separate distinct contract from that 
evidenced by the policy, and by the express declaration of the 
parties, was governed by the laws of New York. New York 
Life Ins. Co. vs. Scheuer et al. 

(149) If there be any inconsistency between a “written provision of policy 
and printed portions thereof, written language must prevail. 
Fireman’s Fund Ins. Co. vs. ee Nav. _— et al. ae Notting- 
ham. (U. 8.) ‘ 

4160) Provision on margin of policy concer 
and general average and salvage charges construed and held not 
inconsistent with or to abrogate clause of the policy providing 
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against abandonment. Fireman’s Fund Ins. Co. vs. Globe Nav. 


Co a ea ee 8 errr 20 


When an authorized agent attached to policy, or, without physical an- 
nexation, by his representations or assurances makes a paper by 
whatever name called, part of contract, and on the faith of state- 
ment in this paper assured is induced to accept contract, paper 
becomes part of contract and company is bound by its stipula- 
tions; if there is reasonable doubt as to the meaning of the 
contract, that construction should be adopted that will carry out 
the understanding of the insured at the time he accepted it, 
if it is fairly made to appear that his understanding was pro- 
duced by and based on representation and assurance in writing 
made to him by the company before or at time contract was ex- 
ecuted. T. T. Forman, et al. vs. Mutua) Life Insurance Co. (Ky.). 

Statute governing business of foreign companies is as much a part of 
life policy as if language of statutes had been inserted in policy 
as part of agreement. McKinney et al. vs Fidelity Mut. Life 
Ins Co. (Mo.) 

When policy of insurance was issued, provisions of policy must be con- 
strued as if section had been incorporated therein. Camden 
Wholesale Grocery vs. National Fire Ins. Co. of Hartford, Conn. 
et al. (S. C.) 

Where insured claimed no knowledge of a rider attached to his credit 
policy limiting liabilty as to outstanding accounts, but was 
legally chargeable with knowledge of its conditions, there is no 
room for application of theory of practical construction by par- 
ties’ acts. Knobel et al. vs. London Guarantee & Accident Co., 
Ltd. (N. Y-) 

Request and assent to writing a certain amount of insurance consti- 
tuting the entire contract could not be presumed that insured 
contemplated that policy, when prepared, should contain any- 
thing other than terms agreed upon. Springfield Fire & Marine 
Ins. Co. vs. Snowden (Ky.) 

In policy otherwise indicating a complete building in process of altera- 
tion the words ‘“‘permission granted to complete”’ referred to com- 
pletion of alteration and not to completion of building in the 
course of construction. Smith vs. Caledonian Ins. Co. of Scot- 
land (Mo.) 

It was the intention of the parties that material when assembled on 
the premises for the purpose and intention of being incorporated 
into the building, should be treated as part of the realty if 
burned while so assembled. Smith vs. Caledonian Ins. Co. of 
Scotland (Mo.) 

In view of the definite statement that the specific amount was to be 
$3,500, that was the specific sum. Smith vs. Caledonian Ins, 
CB. (OE TOUR Bad 6 08 6 6c beech e bc prsanicdect Cvevecenewesesnes 

Under contract of insurance, property expressly described as household 
furniture, the various articles which have been severed from the 
insured’s stock and thereafter sold by the insured directly to 
the purchaser to whom he had sold the rest of the furniture, 
after retaking it under his reserved title, as to which no endorse- 
ment was made on the policy as to expressly include them, were 
not covered by the policy. Actna Ins. Co vs Heidelberg (Miss.). 

Statute providing policy must contain entire agreement does not apply 
to fraternal society. Hoff vs Hoff (N Y) 

There was an intention that the application should not be deemed to 
have been accepted until the policy had been delivered and first 
premium paid. Goldstein vs. New York Life Ins. Co. (N. Y.).. 

Where beneficiary clause applies to one person only over eighteen and 
under sixty years of age other than the assured, it will be held 
that the clause may cover person named in policy as such 
beneficiary, even after the expiration of the age limitation of 
sixty years. Cook vs. National Fidelity & Casualty Co. (Neb.). 

Oral contract to “cover,’’ means insurance for reasonable time under 
all circumstnces. Mowles vs. Boston Ins. Co. 

(179%) Provision in loan agreement that upon default loan, if unpaid, may 
be foreclosed satisfying indebtedness, the balance, if any, to be 
applied on extended insurance, is a reasonable means of settle- 
ment and not contrary to public policy. McCall vs. International 
Life Ins. Co. (Mo.) 

Since the policy makes no provision, in case of loan, the amount of 
interest to be charged is controlled by the rules of law applicable 
to written obligations to pay in general. State Mut. Life Ins. 
Co. et al. vs. Forrest (Ga.) 


VI. Premiums, Dues and Assessments, 


(182) A mere building superintendent not ordering on owner’s indemnity 
policy nor in any way giving his consent to become a party to 
contract is not liable for premium thereon. Standard Acc. Ins. 
Co. of Detroit, Mich. ve. Pischel et al. CN. Fido cecccccucsnccccs 
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Agent soliciting and obtaining applications, collecting premiums, etc., 
has implied authority to bind insurer as to amount of annual 
premium. Illinois Bankers’ Life Ass’n vs. Dodsen (Tex.).... 

Under a term policy for five years, whereby the whole premium. was 
earned unless policy was canceled in accordance with its pro- 
visions, insured was not entitled to reduction of his premium 
note because of his own failure to comply with the contract. 
Continental Ins. Co. of New York vs. Phipps (Mo.).............. 

Purchase by agent of drinks for a party he is soliciting is not viola- 
tion of Anti-Rebate Law; failure of agent to exact interest upon 
notes given by applicants for first year’s premium for short time 
necessarily consumed in consummating insurance is not violation 
of Anti-Rebate Law. Northern Assur. Co. vs. Meyer—Same vs. 
Kraenzlein (Mich.) 

As the language of a policy is to be construed most strongly against 
insurer and there were two possible interpretations, date of pay- 
ment of first premium will be deemed as marking the date on 
which policy became effective and premiums became due, to 
yee forfeiture. Prudential Ins. Co. of America vs. Stewart 
(U. 8.) 

Held not to allow thirty days of grace after maturity of note executed 
by insured for premium due at date thereof, where policy pro- 
vides for forfeiture on nonpayment of note. Kansas City Life 
Ins. Co. vs. Leedy (Okla.) 

Applicants who gave notes for first year’s premium took no active 
steps to rescind, left their claim that they did not knowingly 
sign the notes resting in parol, and retained policies and re- 
ceipts and in a position where they or their beneficiaries could 
enforce payment of the policies, should loss occur, estopped 
themselves from claiming that notes were obtained by false rep- 
resentations. Northern Assur. Co. vs. Meyer—Same vs. Kraenz- 
lein (Mich.) 

Where fire policy was issued for an indivisible period of five years 
for certain indivisible premium, $15 cash and a premium note 
for $60, the note was as much a part of the consideration as 
the cash so that it could not be claimed that there was no con- 
sideration for the note. Continental Ins. Co. of New York vs. 
Phipps (Mo.) 

Where a member of mutual fire insurance company returned policy 
for cancellation, she at once became liable to pay her ratable 
share of losses and expenses incurred between last assessment 
and cancellation of policy. Patrons’ Mut. Fire Ins. Co. of 
Michigan, Limited, vs. Butler (Mich.) ....csccccvcccscccccoccece 

Where insured failed to receive postal card notifying him of assess- 
ment, such failure excused insured’s failure to pay assessment 
and his beneficiary could recover. Home Benefit Ass’n of 
Anestae COURly Vii: TORGRD CTO 66cnccossevidwostodcevetevies 

Holder of fire policy who makes payment for vacancy permit is not 
entitled to recover amount so paid, though policy was issued 
before passage of the statute. Williams vs. Boston Ins. Co. 
(Minn.) 

Where insured disappeared and beneficiary continued paying premiums 
until expiration of seven years she could recover premiums so 
paid and interest from dates of payment respectively, if it was 
found that he died on date of disappearance. Equitable Life 
Assur. Soc. vs. Brame (Miss.) 

In case of suicide, return or tender of any portion of premium paid for 
year is not a prerequisite to defense on ground of suicide. 
£tna Life Ins. Co. of Hartford, Conn, vs. Doerr (Ind.) 


Assignment or Other Transfer of Policy. 


Where loss has occurred insured may, judgment covered by policy hav- 
ing been rendered, assign policy in consideration of assignee sat- 
isfying the judgment, and assignee may recover against insurer. 
Pacific Coast Casualty Co. vs. General Bonding & Casualty Ins. 
Co. (U. 8.) 

Where plaintiff insured his life but lapsed policy with a surrender 
value and sold and assigned it to a third party who had com- 
pany endorse its liability thereon was entitled to proceeds of 
policy. Lee vs. Equitable Life Assur. Soc. et al. (Mo.) 

Owner of policy who has parted with title to premises cannot assign 
policy without the knowledge and consent of insurance com- 
pany. Stephenson vs. Germania Fire Ins. Co. (Neb.).......... 

Provision in liability policy that assignments are void unless con- 
sented to by insurer, held to apply only to assignments during 
lifetime of policy, and not to affect validity of assignment made 
after liability had accrued. McBride vs. Aitna Life Ins. Cs 
(Ark.) 

Where company consented to assignments. 
contracts issued to buyer. Wilms vs. New Hampshire I‘ire Ins. 
Co. (Mich.) 
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In absence of fraud or mistake where adjuster came to an agreement as 
to amount of loss and which was arrived at and adopted by 
insured in presenting his proofs, insured and insurer were con- 
cluded by agreement. Wilms vs. New Hampshire Fire Ins. Co. 
(Mich.) 

Where insurer had notice of purchasers’ “right in policy it should have 
notified trustees or purchasers of its refusal to carry policy in 
favor of purchasers. Bealmer et al. vs. Hartford Ins. Co. (Mo) 

Unqualified oral assignment, accompanied by delivery of policies under 
agreement that assignees would pay premiums and have benefit 
of policies, was sufficient, in the absence of a prohibition of such 
assignment. Potvin vs. Prudential Ins. Co. of America (Mass.). 

Authorization of payment to mortgage is a conditional assignment 
of interest. Continental Ins, Co. vs. Bair et al. (Ind.) 

Fact that no actual writing was made transferring policy to purchasers 
does not affect actual agreement transferring it Bealmer et 
al. vs. Hartford Fire Ins. Co. (M0.)......+...06. 


One to whom an insured assigned the policy, possession of which he 
had secured by fraud from another, in payment for a pre- 
existing debt, is not a bona fide purchaser agent whom the 
equity of the prior assignee would be cut off. New ee 
Nat. Bank et al. vs. Brown et al. 

Additional premium was a valid charge against assignee, claiming — a 
paid-up policy provided for in substandard policy. Silverman 
vs. Pittsburgh Life & Trust Co. (N. Y 


If, when sale of insurance policy was effected on sale of house, vendor 
by her agent stated that unexpired term extended for four and 
one-half years, and accepted payment on that basis, the pur- 
chaser might rely upon statement as forming integral part of 
contract of purchase, where policy was in vendor’s possession. 
Napier vs. Strong (Ga ) 


692 


Cancellation, Surrender, Abandonment, or Rescission of Policy. 


Where contract had become effective between the parties, neither 
could cancel or terminate it without the other’s consent except 
upon strict compliance with the conditions. Continental Ins. 
Co. of New York vs. Phipps (Mo.) 


Agency to procure insurance does not imply continuance of such agency 
after policy has been delivered to insured for the purpose of 
canceling it or refusing notice of cancellation. Pauley vs. Sun 
Ins. Office (W. Va.).. Cp0eb.bes ceedeveds 

Five day cancellation stipulation is “for ‘benefit of insured and may “be 
waived. Allemania Fire Ins. Co. vs. Zweng (Ark.). 

Instruction by company to agency to cancel policy and action “of agency 
on day before fire in cancelling contract and substituting there- 
for a policy in another company, knowledge of which is not ac- 
quired by or communicated to insured until after fire, are inef- 
fectual to discharge original contract. Lusk vs. American Cent. 
Ins. Co. (W. V.) 

Provision that broken condition avoids policy requires prompt notice 
of insurer’s election to declare forfeiture together with return of 
unearned premiums. Caledonian Ins. Co. vs. Indiana Reduction 
Co. (Ind.) 

Where insured signed cancellation of policy he waived a provision al- 
lowing five days’ notice. Globe Fire Ins. Co. vs. Limburger et 
al. (Tex ) 


Return or tender of unearned premium was a prerequisite to cancella- 
tion of policy. Hartford Fire Ins. Co. vs. Stephens (Ariz.).... 

Provision that broken condition avoids policy requires prompt notice 
of insurer’s election to declare forfeiture together with return of 
unearned premiums. Caledonian Ins. Co. vs. Indiana Reduction 
Co. (Ind.) 

Where insured gave notice of cancellation but did not surrender policies, 
and company did not acknowledge receipt of notice, or offer 
to return unearned premium, before building was burned, policies 
were still in force. niereedavenen Co., ae vs. —_— Fire 
Ins. Co. (N. oppose 

Where owner constitutes agent hi 
with power to select insurers, agent may cancel policy without 
notice to insured and substitute therefor a policy in another 
company. . Allemania Fire Ins. Co. vs. Zweng (Ark.)........ 

Where insurer wished to terminate liability and called in policy which 
insured voluntarily brought in and surrendered, it was in fact 
canceled and not surrendered. Wells vs. Great Eastern Casualty- 
Co. (R. IL.) 

Whether insured canceled policy is not dependent upon insurer’s agent 
cancelling premium charge where insured trusted such agent 
who also handled his real estate business. Globe Fire Ins. Co. 
vs. Limburger et al. (Tex.)............ ccererccsesces 
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Where plaintiff insurance company refused to pay claims under one of 
policies in question stating that policy had not been rewritten 
and was not in force, its denial was a consent to its cancellation 
and barred an action for premiums, which necessarily proceeds 
on theory that premiums are due, because policies are still in 
force. Fidelity & Deposit Co. of Maryland vs. J. G. McCrory 
Co. (U. S$) 
insured did not understand he was signing a cancellation and 
did not know insurer’s agent had been instructed to obtain such 
cancellation is insufficient to invalidate cancellation. Globe Fire 
Ins. Co. vs. Limburger et al. 

Evidence that insured did not know what he was signing is insufficient 
to justify setting aside his written cancellation because of fraud. 
Globe Fire Ins. Co vs. Limburger et al. (Tex.) 

Where policy differed from oral representations of insurer’s agent, 
insured retained it without objection from spring till fall, it was 
too late to refuse it on the ground of such misrepresentation. 
Continental Ins. Co. of New York vs. Phipps (Mo.) 

Provision in endowment policy was contrary to statute relating to 
forfeiture and therefore void. Peak vs. Mutual Benefit Life Ins. 
Co. (Ky. ecccccceecccece Cocecccocescncccoccceececes 

Insured did not elect, as he might “have ‘done, under dividends clause 
of policy, sincef had he made such election to add surplus to face 
of policy, and postpone payment of total until his death, his an- 
nuity would have been a different amount. Fuchs vs. Mutual Life 
Ins. Co. of New York et al. (N. Y. 

Insured, after return of his check, did not abandon his rights under 
policy; for, having once asserted them, he was not bound to 
reassert them. Aiken vs. Atlantic Life Ins. Co. (N. C.) 

Proof of fraud alone is not sufficient to require cancellation of policy 
issued by mutual hail company. If policy was voidable for fraud 
application for membership could rescind and was not bound by 
conditions of policy as to manner of cancellation or payment 
of assessments made. Mohler vs. Guarantee Hail Ass’n et 
al. (Iowa) 

Where suit was begun on May 7, 1913, after demand for cancellation 
in June, 1911, plaintiff was not guilty of laches, nor estopped 
from claiming fraud. Mohler vs Guarantee Hail Ass’n et al. 
(lowa) 585 


IX. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty or Condition. 
GROUNDS IN GENERAL 


Provisions of statute do not apply to case where insurance company 
has never entered into contractual relations with the persons 
claiming under the policy. Stephenson vs, Germania Fire Ins, 
Co. (Neb.) 

Materiality of false representations in form of written arswers 
not open to dispute Mutual Life Ins. Co. vs. Leaksville Woolen 
Mills (N. C.) 

Misrepresentation of material fact vitiates policy, whether or 
knowingly made. Rakov vs. Bankers’ Life Ins. Co. of New 
York (N. Y.) 

Representation will not avoid a policy if it is substantially true and 
made in good faith. Murphy vs. National Travelers’ Benefit 
Ass’n (lowa) 

It is the purpose of the statute to prevent loss of indemnity on mis- 
representations or warranties not fraudulent or material, either 
in application or proof of loss, and to defeat recovery the false 
statements must be shown to have been material or fraudulent. 
Kentucky Live Stock Ins. Co. vs. McWilliams (Ky.) 

Where insured before delivery of policy was compelled to undergo 
operation for cancer of stomach and who thereafter received 
policy without informing insurer as to changed condition of 
health, he was guilty of fraudulent concealment. Goldstein vs. 
New York Life Ins. Co. (N. Y.) 

Use of word “warrant” in application of policy is. not conclusive as to 
whether statements of applicant therein will be considered as 
warranties or representations and they will be considered as 
representations if possible under any reasonable theory. Teeple 
vs. Fraternal Bankers’ Reserve Society (Iowa) 

Applicant’s statement that his application was based on representations 
of fact which he certified to be true and material to the risk, 
and that he had a total income of at least $750 annually, was 
not a warranty, but a representation. Murphy vs. National 
Travelers’ Benefit Ass’n (Iowa) se 

Provision that all statements should be deemed to be representations 
and not warranties abrogates earlier clause in policy declaring 
that any breach of warranty should invalidate all claims under 
policy and renders it incumbent upon insurer to show its ma- 
teriality. Stillman vs. A®tna Life Ins. Co. (U. 8.) 
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4268) Warranty must be true in fact, and, although not fraudulently made 
and not material to risk, nevertheless, if it is shown to have been 
false in fact, the contract will be avoided. Murphy vs. National 
Travelers’ Benefit Ass'n (Iowa)........ ecccccces 

4271) agreement under mortgage clause of fire policy was ‘merely that 
any loss should be payable to mortgagee the mortgagee could 
claim payment only pursuant to terms of policy. Young Men’s 
Lyceum of Tarrytown vs. National Ben Franklin Fire Ins. Co. 
of Pittsburgh, Pa. (N. Y.).... ° 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Where plaintiff’s employer purchased car and delivered it to plaintiff, 
title remaining in employer until paid for, it was new and not 
second-hand. Rabinowitz vs. Vulcan Ins. Co. (N. J.)...... 

No different rule should be applied as to misrepresentations of “the 
price paid for live stock and misrepresentations as to value of 
any other property insured. Kentucky Live Stock Ins. Co. vs. 
McWilliams (Ky.) cece 

Existence of vendor’s lien does not constitute a breach of warranty as 
to sole and unconditional ownership ow vs. Sun. Ins Office 
(W. Va) 

Where holder of policy “has insurable interest and a substantial. owner 
so that entire loss falls on him, provision as to unconditional 
ownership is satisfied though insured may not have a perfect 
legal title. Livingstone vs. Boston Ins. Co (Pa).......e.0.. 

Where insurance is severable, violation of policy’s warranty as to title 
of real estate will not defeat recovery of personal property. 
Turner vs. Home Ins Co. (Mo) 

Policy providing for sole and unconditional ownership was not voided 
by fact that assured was tenant by the entirety with his wife 
where he bought and paid for property with his own money, 
directing the deed to be made to himself and being ignorant 
and scarcely able to read, supposed it to be so made until after 
the fire Turner vs. Home Ins Co (Mo.). 

Where there was no concealment or misrepresentation at time of issu- 
ance of fire policy as to any facts about title, policy could not 
have been avoided by insurer. Case vs. Meany (Wis.) 

Under policy conditioned to be void if interest was other than uncon- 
ditional ownership no recovery could be had if at time of issuing 
policy title stood in the state under tax sale, though sale was 
subject to redemption. Perrin et al. vs. Stuyvesant Ins, Co. (La.) 

Where policy providing if subject of insurance be personal property 
policy would be void if property be or become incumbered by 
chattel mortgage was issued on personal property incumbered 
by chattel mortgage, but it is not alleged that application was 
fraudulent, policy was valid. Camden Wholesale Grocery vs. Na- 
tional Fire Ins. Co of Hartford, Conn., et al. (S. C.) 

Bond insuring fidelity of treasurer of savings bank and each renewal 
certificate constituted entire contract between insurer and bank 
and contained warranties and covenants required of bank so that 
where original bond warranted truth of warranty statements, the 
statements in renewals would be given that construction. Home 
Sav. Bank of Columbus vs. Massachusetts Bonding & Ins. Co.— 
Massachusetts Bonding & Ins. Co. vs. Home Sav. Bank of Co- 
lumbus (Ga). 

Where policy expressly stipulated that property was located not over 
500 feet from a public hydrant, ie was a fact and condition 
affecting the risk. Young Men’s Lyceum of Tarrytown vs. 
National Ben Franklin Fire Ins. Co. of Pittsburgh, Pa. (N. Y.). 


Under code, where policy providing it would be void if insured then 
had or should thereafter procure other insurance, whether valid 
or not, on property covered by policy, was issued upon property 
already insured, and it is not alleged that there was fraud in 
making application or that statement in application was denied 
within sixty days, policy was valid and court erred in granting 
nonsuit based upon that fact. Camden Wholesale Grocery vs. 
National Fire Ins Co. of Hartford, Conn. et al. (S. C.)........ 

Provision for avoidance if there be other insurance is condition which, 
though existing at time of loss, did not contribute thereto and 
so does not avoid liability. Ramat et ux. vs. California Ins. Co. 
of San Francisco (Wash.) 

Where it was not contended that policies were avoided by carrying 
other insurance, but only because schedule of warranties did not 
show that such other insurance was carried, representations as 
to carrying other insurance are immaterial. Stillman vs. Actna 
Life Ins. Co. (lowa) 


4C) MATTERS RELATING TO PERSON INSURED. 


4289) Insurer cannot cancel policy against objections of insured, there being 
no provision in policy authorizing it. Mutual Life Ins. Co. of 
Te. Be WR TUG CO) cv ccnscccccsccsca 
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Condition impairing insured’s health, not shown to be known to him, 

= nee — the policy. on vs. Security Mut. Life Ins. 
o (Vt. 

Under statute, misrepresentations will, not avoid policy unless intent 
to deceive is found as fact. Brigham vs. Mutual Life Ins. Co. 
of New York 

Where applicant’s disease was of such latent character that its presence 
was not discovered by insurer’s physician, the applicant’s answers 
were not fraudulent Feinberg vs. New York Life Ins. Co. (Pa.) 

Three checks on reinstatement blank on the line making inquiry con- 
cerning consulting of physician were not equivalent to statement 
that insured had received no services from physician, but was 
ow to answer. Stanyan vs. Security Mut. Life Ins. 
oe ¢cvt. 

Misstatement as to previous policy canceled was material and intentional 
and prevents recovery on policy. Maryland Casualty Co. vs. 
Eddy (U. 8.) 

It would not have been a misrepresentation to state that no policy had 
been canceled where one had been voluntarily surrendered. 
Wells vs. Great Eastern Casualty Co. 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


(302) Statute to prevent companies from avoiding liability on technical 
grounds is constitutional, the word “technical” being synonymous 
with immaterial. Avtna Ins. Co vs Waco (Tex.) 

Statute relating to reserve after three premiums shall have been paid 
is constitutional. Dodge vs. New York Life Ins. Co. (Mo.) 

Act in relation to notice is prospective in its operation and does not 
affect forfeiture or cancellation of policy issued before the act 
took effect. Priest vs. Bankers’ Life Ass’n of Des Moines, Iowa 
(Kan.) 

Policy is a contract between insurer and insured and neither party 
can make a new contract for the other without his knowledge 
or consent. Stephenson vs. Germania Fire Ins. Co. (Neb.)...... 

Under policy of insurance providing that policy shall be void when- 
ever insured shall leave service of company, except by cause 
of death, the word “leave” should be construed to mean “volun- 
tary leave.’”’ Gardner vs. Metropolitan Life Ins. Co. (Mass.).. 

Assured was entitled to a month’s notice before forfeiture can be de- 
clared for default in payment of interest either upon loan by 
note of by assignment of policy. Mills vs. National Life Ins. 
Co. (Tenn ) 

Notice given before time has expired within which payment may 
rightfully be made that forfeiture will be enforced does not 
satisfy requirement of statute. Priest vs. Bankers’ Life Ass’n 
of Des Moines, Iowa (Kan.) 

Statute was not complied with by notifying insured, and not assignee, 
when insurer knew of assignment and where premium was paid 
within the year, policy was not forfeited. Davis vs. North- 
western Mut. Life Ins. Co. (N. Y.) 

Where company intends to insist on forfeiture it should so inform the 
insured after it ascertains facts. Palatine Ins. Co. vs. Whitfield 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Going into dry dock in Hong Kong with part of cargo on board which 
had been transshipped to her under through bills of lading be- 
ing customary and not a deviation did not affect right of char- 
terer to recover on policy insuring its freight. The Indrapura 
(Ore.) 

In determining whether premises become vacant so as to avoid policy, 
consideration is given to character and use to which they are 
being put—‘unoccupied” or ‘‘vacant’” may be synonymous 
vs. National Union Fire Ins. Co. of Pittsburgh (Cal.) 

Policy submitted to, but not accepted by, plaintiff contained thirty-day 
vacancy clause. Findings indicate that this clause was violated 
by leaving the property vacant more than thirty days. Johnson 
vs. Mennonite Mut. Fire Ins. Co. (Kan.) 

Provision that gasoline should not be kept or allowed on premises 
means permanent keeping or using. Home Ins. Co. of N. Y. vs. 
Bridges (Ky.) 

It is not true as a general proposition that the keeping and using 
of dyestuffs in which benzine was an ingredient was tantamont 
to keeping benzine on premises in violation of fire policy; where 
it is shown that its use is necessary in the prosecution of business, 
the business being made reasonably clear in written portion of 
policy, it will be deemed legitimate part of stock insured and 
its use will not avoid recovery. Ertischek vs. New Hampshire 
Fire Ins. Co. of Manchester (N. Y.) 
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(328) Policy does not become void until sale and transfer is completed 
Bartemeier et al. vs. Central Nat. Fire Ins. Co. (Iowa)........ 

Mere fact that plaintiff in notifying insured’s agent of transfer in 
title from husband to self failed to tell him that their marital 
relations were hostile and that divorce and alimony proceedings 
were pending is not a fraudulent concealment of facts material 
to the risk. Continental Ins. Co. vs. Bradley (Ky.).......... 

Unconditional ownership provision is breached by contract of sale 
where vendee is placed in possession; forfeiture could not be 
avoided on the ground that the premises were plaintiff’s home- 
stead and that the contract of sale was void because not joined 
in by insured’s wife, where the evidence shows such homestead 
to have been abandoned prior to execution of contract. Card- 
well vs. Virginia State Ins. Co. et al. (Ala.). 

Mortgagee’s release of two of the properties from the lien of his 
mortgage did not render policy void, but reduced insurer’s lia- 
bility if they had any value over and above the mortgage. 
Pennsylvania Co. for Insurances on Lives and Granting Annuities 
et al. vs. Central Trust & Savings Co. (Pa.) 

Pledging by mortgagee of secured notes does not bar recovery by him 
on fire policy on mortgaged property having clause in his favor. 
Mechanics’ & Traders’ Ins. Co. vs Boyce (Miss.) 

Provision against mortgage relates to liens voluntarily placed on 
property by insured and does not apply to judgments obtained 
against him or other liens created by law. Continental Ins. Co. 
vs. Bair et al. (Ind.) 
deed was one of real estate covering only fixtures which were 
part of the real estate conveyed, and not a “chattel mortgage” 
within the meaning of the statute. Stocker et al. vs. we 
Fire & Marine Ins. Co. (Wis.).. ° 

Although principal on fidelity bond against his defalcations ‘as em- 
ployee was during part of year covered thereby compensated 
on net profit basis surety company was liable for his dishonesty, 
for he did not cease to be an employee because of the change 
in the method of fixing a portion of compensation. Adams Co. 
va. Nesbit (8. D.)....cceeeceeeeceees 

Where the application stated that monthly examinations ‘would be made 
and cash securities, etc., counted, the term “cash securities’ must 
be treated as meaning bonds or negotiable instruments easily con- 
vertible into money and not a bank deposit; the word “cash” 
usually meaning money on hand, and the term “security” usually 
being interpreted as something given or deposited to guarantee 
payment of debt or performance of condition. ‘Valuable securi- 
ties’’ included merchandise on hand, and employer’s failure to 
compare same with vouchers showing on what authority par- 
ticular payments of money had been made, was a failure to 
comply with the warranties in application. Bissinger & Co. vs. 
Massachusetts Bonding & Ins. Co. (Ore.) 

(332%) Clause providing that assured should not assume any liability, set- 
tle any claim, etc., does not prevent insured from settling any 
claim at its own cost, and therefore settlement by assured of its 
liability in excess of amount of policy does not discharge insurer’s 
liability on policy. General Accident, Fire & Life Assur. Corp., 
Ltd., vs. Louisville Home Telephone Co. (Ky ) 06 


(386) Production of set of books showing inventory and itemized account, 
etc., was sufficient oes with iron safe clause. 7 
vs. Sun Ins. Office (W. Va.). 

Insured’s failure to have inventory and books at time of fire, 
occurred thirty days after insurance, did not necessarily sueeuhe 
recovery. Polizzi vs. Commercial Fire Ins. Co. (Pa.) 

Assured’s failure to place his books in a secure place avoided policy, 
since at time store was burned it was not “Actually open for 
business.’”” Merchants’ & Bankers’ Fire Underwriters vs. Foster 
(Tex. ) 576 

Failure to keep inventory and books in fireproof safe at night whereby 
they are destroyed by fire will ordinarily bar recovery. Crandon 
et al. vs. Home Ins. Co. (Kan.) -. 586 

Removal of considerable portion of stock will render policy void. 
ernale vs. Interstate Fire Ins. Co. of Birmingham, Ala. (La)... 795 

It is not a violation of iron safe clause for insured not to Keep books ~° 
and last inventory in fireproof safe so long as he is able to 
produce them when demanded. Palatine Ins. Co. vs. Whitfield 
(Fla.) ... 

On facts stated the method of keeping account of stock was sufficient 
compliance with the terms of a burglary policy. Horwitz et al. 
vs. United States Fidelity & Guaranty Co. (Wash.) 

Provision voiding policy for additional insurance was not nullified by a 
concurrent clause which did not provide for forfeiture for its 
violation since both clauses should be construed together. Actna 
Ins. Co. vs. Waco Co. (Tex.)..... 

Original policy was void because of clause ‘concerning additional. in- 
surance unless waived by company. Kring vs. Globe Farmers’ 
Town Mut. Fire, Tornado, Cyclone, and Windstorm Ins. Co. (Mo.) 
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Clause forbidding concurrent insurance in excess of amount allowed 
is a promissory warranty, breach of which will void policy. 
Mechanis’ & Traders’ Ins. Co. vs. Dalton (Tex.)..........00-. 

As overinsurance by concurrent policies tends to cause carelessness 
and fraud, the addition of the rider to the policy did not abrogate 
the provision that concurrent insurance should avoid it, the 
rider itself recognizing that provision. Home Ins. Co. of New 
York vs. Williams (U. S. 

Where policy provided it would be void if insured procured. ‘additional 
insurance, action of insured in thereafter procuring additional 
insurance worked a forfeiture. Camden Wholesale Grocery vs. 
National Fire Ins. Co of Hartford, Conn., et al. (S. C.) 


MATTERS RELATING TO PERSONS INSURED. 


Condition requiring notice of additional insurance is not complied with 
by notice of mere intention to take out other insurance in future. 
Anderson vs. Interstate Business Men’s Accident Ass’n of Des 
Moines, Iowa (S. D.) 

Provision as to unconditional ownership ‘and waiver is. reasonable and 
valid and the insured is bound to take notice thereto. Morgan 
vs. American Cent. Ins. Co. (W. Va.) 


ASSIGNMENT OF POLICY. 


Policy is rendered void if transfer is made before loss without written 
consent of company. Morgan vs. American Cent. Ins. Co. (W. Va.) 


NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


Forfeiture clause for nonpayment of ‘any premium” where application 
being part of contract provided that insurance should not take 
effect ‘“‘unless and until” first payment was made, applied to 
initial premium—circumstances indicating waiver of forfeiture 
will be liberally construed—fact that nonpayment of notes would 
avoid policy having been called to assured’s attention, and 
forfeiture not having been waived, no recovery could be sus- 
tained by beneficiary. Norris vs. New England Mut. Life Ins. 
Co. (Ala.) 

Where policy and premium note provided that contract should be null 
and void unless note was paid, stipulation was valid. Owens vs. 
North State Life Ins Co. et al. (N. C.) 

Where policy definitely fixes amount of premium and time of payment, 
insurer is under no obligation to give insured notice of amount 
and maturity of premium in absence of statute Mills vs. 
National Life Ins. Co. (Tenn.) eoeee 

Where company authorizes agent to take note “for * premium “in his 
own name, the company looking to him for the cash, it is bound 
by his extension of note. Hutchins et al. vs. Globe Life Ins. 
Co. et al. (Ark.) 

As employer could not pay wages in his hands for premiums of 
different month, insurer could not collect them and premiums 
not being paid for period when accident occurred, insured could 
not recover. Travelers’ Ins. Co. of Hartford, Conn., vs. Atkinson 
(Ala.) 

Privilege extended is not a mere gratuity personal to the insured 
alone, but is a property right which on his death survives to 
beneficiary. State Mut. Life Ins. Co. et al. vs. Forrest (Ga.).... 

Rights of beneficiary could not be defeated on ground that insured 
made no sufficient tender of premium. Aiken vs. Atlantic Life 
Ina. Co. (N. C.) e 

Privilege extended is not a mere gratuity personal to the insured 
alone, but is a property right which on his death survives to 
beneficiary. State Mut. Life Ins. Co. et al. vs. Forrest (Ga.).... 

Application for reinstatement on form prepared by company must be 
construed against it. Stanyan vs. Security Mut. Life Ins, Co. 
‘Vt 

Policy remained in force until default in payment of next annual 
instalment of premium, and would have come into force at any 
time after the insured’s payment of such instalment. Con- 
tinental Ins. Co. of New York vs. Phipps (Mo.) 

Where, under statute, there had been no forfeiture and plaintiff's 
payment was made within allowed time and was not objected 
to because paid by check, no reinstatement of policy or medical 
examination was necessary. Davis vs. Northwestern Mut. Life 
Ins. Co. (N. Y.) 

Insured did not waive or abandon rights under policy by signing ap- 
plication for reinstatement. Aiken vs. Atlantic Life Ins. Co. 
(N C.) 

Extended term insurance could” not ‘take effect further ‘than in the 
amount of difference between indebtedness and cash loan value 
would purchase. Mills vs. National Life Ins. Co (Tenn.)........ 

Insurer could not discriminate against policyholders borrowing on 
their own policies by a method of settlement allowing only 
three-fourths of the reserve, so as to arbitrarily shorten the 
time of extended insurance, so that, where full reserve would 
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have extended the policy beyond insured’s death, assignee 
of beneficiary could recover. New York Life Ins. Co. vs. 
Scheuer et al. (Ala.) 

Condition in policy that policy shall have “matured under its terms” 
and the contract “maintained in full force and effect” is con- 
formed to when insured’s death occurs during =— of ex- 
tended insurance. Liebing vs. Mutual Life Ins. Co. of New 
York (Mo.) 

Where insured was indebted to company at time of default in pay- 
ment of premium, in ascertaining sum available to extend the 
policy, the indebtedness should be deducted from sum available 
to extend the policy had no indebtedness existed, and not 
from total amount of reserve. er: vs. Minnesota Mutual 
Life Ins. Co. (Mo.) 

Privilege extended is not a mere 
alone, but is a property right which on his death survives to 
beneficiary. State Mut. Life Ins. Co. et al. vs. Forrest (Ga.).... 

As indebtedness at time of default equaled full loan values, tender of 
payment of debt did not give insured right to extended insur- 
ance and company was not bound to reinstate McCall vs. Inter- 
national Life Ins. Co. (Mo.) 

Grace clause refers to premiums only and does not affect the cash 
loan or accrual of interest thereon, but applies with equal force 
to any premium, whether annual, semiannual or quarterly. State 
Mut. Life Ins. Co. et al. vs. Forrest (Ga.) 

Privilege extended is not a mere gratuity personal to the insured 
alone, but is a property right which on his death survives to 
beneficiary. State Mut. Life Ins. Co. et al. vs. Forrest (Ga.).... 


Estoppel, Waiver, or Agreements Affecting Right to Avoid 
Forfeit Policy. 


Taking of additional insurance without permission being indorsed on 
policy does not void policy if insurer consents Mechanics’ & 
Traders’ Ins Co. vs. Dalton (Tex) 

Stipulation in policy that none of its provisions can be waived by 
agent except where company endorsed on policy may itself be 
waived either by agreement or conduct. Continental Ins. Co. 
vs. Bair et al. (Ind.) 

Unconditional ownership provision, being for insurer’s protection, may 
be waived by it. Westchester Fire Ins. Co. vs. Smith (Ark.). 

Forfeiture clause may be waived by company and its representatives. 
Palatine Ins Co. vs. Whitfield (Fla.) 728, 

Nonwaiver agreement may itself be waived. 
terson Drug Co. (Fla.) 

If agent solicits insurance and states premium will cost stated sum 
per year, insured pays same and company accepts it without 
notifying him that the sum paid was not a full year’s premium, 
it is estopped to assert forfeiture for non-payment of which in- 
sured had no notice. Illinois Bankers’ Life Ass’n vs. Dodson 
(Tex.) 

Forfeiture clause may be waived by company and its representatives. 
Palatine Ins Co. vs. Whitfield (Fla.) ‘ 

Insurer’s local agent’s written authority to effect insurance, to counter- 
sign, issue and renew policies, and to consent in writing to their 
assignment and transfer, authorized him to consent to a mort- 
gage of the property and to endorse insurer’s consent thereto. 
Continental Ins. Co. vs. Bair et al. (Ind. eeeee 

Adjuster, upon whose power insured knows of no limitation, may bind 
insurer and waive proofs of loss. Wilms vs. New Hampshire 
Fire Ins. Co. (Mich.) oeee 

Provision as to unconditional ownership and waiver is. reasonable ‘and 
valid and the insured is bound to take notice thereto. Morgan 
vs. American Cent. Ins. Co. (W. Va.) ee 

Provision forbidding waiver by agent does not refer to stipulations to 
be performed after loss occurred. Lusk vs. American Cent. Ins. 
Co (CW. Va.) 

Provision in policy that agent has no authority to change’ or waive its 
provisions and that notice to him shall not be held to effect a 
waiver applies to the provision regarding material intentional 
misrepresentation. Maryland Casualty Co. vs. Eddy (U. S8.)..... 

Under statute providing that no officer, etc, of mutual fire company 
could waive any cofditions except in writing. knowledge of local 
agent of mere remark by insured that other insurance had been 
taken and not communicated by him to the company was not 
a waiver. Kring vs. Globe Farmers’ Town Mut. Fire, Tornado, 
Cyclone and Windstorm Inge Co. (MO.)......cceeceeccccccecece 

Knowledge of district manager, who received premiums, wrote applica- 
tions, and settled losses, of facts amounting to breach of war- 
ranty is imputable to company. United States Health & Acci- 
Gent Imes. Co. We. Golm (AIR). ccccccccccccccccccccccccvcccesees 
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The approval by company through general agent of transfer of policy 
to buyer of property with full knowledge of ownership by vendor 
and. of vendor’s outstandng contract of sale with third person 
at time of deed and assignment amounted to waiver. Sowell 
vs. London Assur. Corp. (Cal.) 

Where insured took notes for property and took out insurance with 
agent’s knowledge of condition and after loss was directed to 
make proof of loss in his name, the company will be held to 
have waived unconditional ownership provision. heshcaaneuvens 
Fire Ins. Co. vs. Smith (Ark.) 

Where subagent performs all the acts which an agent is entitled. to 
perform, company cannot escape responsibility for his acts. 
Queen Ins. Co. vs. Patterson Drug Co. 

Agent’s knowledge of iron chimney was imputable to insurer. 
vs. Farmers’ Mutual Lightning Protected Fire Ins. Co. of Michi- 
gan, Ltd. (Mich.) 

Under statute accident company is charged with knowledge of ‘its 
soliciting agent as to other insurance carried. Stillman vs. 
4Etna Life Ins. Co. (U S.) .. 

Company will not be permitted to reduce amount of indemnity by rea- 
son of a provision in the policy relating to unnecessary exposure 
to danger when it is shown that company’s agent, after full and 
truthful information given him as to insured’s employment and 
occupation, placed insured in classification shown by the policy. 
Parker vs. North American Acc. Ins. Co. (W. Va.) 


Notwithstanding statute insurer was estopped to defend action on 
ground of false statements where insured who could not read 
or write answered questions truthfully but medical examiner 
filled in incorrectly. Gioia vs Metropolitan Life Insurance Co. 
«N. Y¥.) 

Insured who could not read signed application which he did not 
understand was entitled to recovery where agent filled out the 
application. Turner vs. Home Ins Co. 

Where insured answered truthfully all questions on health “policy ‘and 
was induced by agent not to read application before signing, com- 
pany was bound by acts of agent. Collins vs United States 
Casualty Co. (N. C.) 

Where examiner knew that the answers he wrote down for an illiterate 
were false, company cannot set up their falsity as breach of 
warranty. Hutchins et al. vs. Globe Ins. Co. et al. (Ark.)...... 

Fact that examiner did not correctly record insured’s answers, statement 
in application that she had read it and that her answers, which 
were material, were truly recorded, will not estop company 
from showing falsity and fraudulency of such answers. Bollard 
vs. New York Life Ins. Co. (N. Y.). “een 

Incorrect answers written in policy by soliciting agent will not “avoid 
it. Shockey vs. Fidelity-Phenix Fire Ins. Co. of New York (Mo.). 

Company is estopped to deny classification when it was made by agent 
upon full and truthful information given by assured. Parker vs. 
North American Acc. Ins. Co. (W. Va) «seae 


Where in violation of terms of policy insured procured additional in- 
surance, parol evidence is inadmissible to show that company 
assented. People’s Bank of Mansfield vs. Insurance Co. of North 
America (Ga.) 


Connecticut company was permitted to waive cancellation clauses— 
New York insurance laws did not prevent company from entering 
into agreement waiving cancellation clauses of policies. Auto- 
mobile Ins. Co. of Hartford, Conn., vs. Guaranty Securities Corp. 
et al. (U. S.) e 


a rule of marine law of insurance that. forfeiture caused by 
violation of terms would be deemed waived by insurer if, after 
knowledge of facts constituting such forfeiture, he treats the 
policy as obligatory. Fireman’s Fund Ins. Co. vs. Globe Nav. 
Co. et al. The Nottingham (U. C.). 

Where policy was issued to several individuals who. later incorporated, 
and insured’s general manager agreed to see the insurance 
covered corporation. and examination of pay roll was sub- 
sequently made, but there was no change made upon the policy, 
agent by his conduct foreclosed insurer’s right to insist on 
formal written assignment of policy and its consent thereon, as 
provided for in policy. Compton Heights Laundry Co. vs, 
General Accident, Fire & Life Assur. Corp., Limited, of Perth. 
Scotland (Mo.) occccee 


insurer can refuse to defend action for damages only at its peril, 
it cannot be held to waive any defense under the policy by de- 
fending or negotiating settlement so long as any peril exists. 
Compton Heights Laundry Co. vs, General Accident, Fire & 
Life Assur. Corp., Limited, of Perth, Scotland (Mo.)......... 
Where bonding company did not know that the principal had failed 
to sign an employee’s bond until after it was notified of default 
there was no waiver. National Surety Co. vs. Rieves (Miss.).. 
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Under statute requiring entire contract to be written in policy com- 
pany was not bound by parol promise of agent that there would 
be no forfeiture for nonpayment. Knodel et al. vs. Equitable Life 
Ins. Co. et al. (Tex.) ... 

Where insurer, through its authorized “agent, obtained knowledge of 
a mortgage and agreed on January 28, 1913, to endorse on 
policy mortgagee’s interest, but policy was not so endorsed be- 
fore loss August 29, 1913, insurer waived condition. Continental 
Ins. Co. vs. Bair et al. (Ind.) eee 

Where company, with full knowledge of facts, recognized “policy “as 
valid, it will be considered as a waiver. Queen Ins. Co. vs. Pat- 
terson Drug Co. (Fla.) 

Insurer’s failure to return unearned premium and ‘notify assured of 
its election to avoid policy within reasonable time after learn- 
ing of breach waives such breach. Caledonian Ins Co. vs. Indi- 
ana Reduction Co. (Ind.) 

Where books were not kept in iron safe and were destroyed by fire, 
there is no waiver by inviting assured to meet the defendant’s 
adjuster in a town ten miles dway for the purpose of settlement, 
nor by offering to pay 50 per cent of loss notwithstanding breach. 
Crandon et al vs. Home Ins Co. (Kan.) 

Acceptance by company. with knowledge of facts authorizing a for- 
feiture by policy, of premiums not yet earned, is a waiver of 
ae United States Health & Accident Ins. Co. vs. Goin 
(Ala ° ° 

Where books were not “kept in iron safe and were destroyed by fire, 
there is no waiver by inviting assured to meet the defendant’s 
adjuster in a town ten miles away for the purpose of settlement, 
nor by offering to pay 50 per cent of loss notwithstanding breach. 
Crandon et al vs. Home Ins Co. (Kan.) 

Where insurer received and retained premiums upon Workmen’s Com- 
pensation policy in protection of membership corporation while 
engaged in hazardous employment for pecuniary gain, insurer, 
in proceedings for compensation by widow of an employee killed 
in such employment, could not be heard to say that it should 
not be called upon to make payment of indemnity on ground that 
membership corporation had no right to engage in the particu- 
lar business for pecuniary gain. Uhl vs. Hartwood Club.—lIn re 
4itna Life Ins. Co. (N. Y.) 

Where policy was delivered subject to acceptance within thirty days, 
receipt of premiums by company after thirty days had expired 
waived objections. Rivard vs. Continental Casualty Co. (Me.)... 

Settlement and contract to pay specified sum on account of loss 
operates as a waiver of any warranty unless procured by fraud 
oe Idaho Lumber Co. vs. Northern Fire & Marine Ins. Co 


by-laws provided for payment of death benefit only in that case, 
letter of secretary rejecting claim on ground that it did not 
fall within this provision is not a waiver. Thompson vs. Iowa 
State Traveling Men’s Ass’n (Iowa) 

Policy of insurance on life of bankrupt is exempt where at time of 
passage of act policy had no cash surrender value and debts 
were incurred thereafter. In re Rosenberg-Oldstein Co. et al. 
(U. 8S.) 

Where insured, after loss, appeared before meeting of directors who 
excused insured and permitted him to send a new list of prop- 
erty burned or damaged in place of one he had submitted, com- 
pany waived all defense based upon warranties and forfeiture. 
Veenstra vs Farmers’ Mutual Fire Ins. Co. of Ottawa and Al- 
legan Counties (Mich.) 

Where books were not kept in iron safe and were destroyed by fire, 
there is no waiver by inviting assured to meet the defendant’s 
adjuster in a town ten miles away for the purpose of settlement, 
nor by offering to pay 50 per cent of loss notwithstanding breach. 
Crandon et al vs. Home Ins Co. (Kan.) 

Company may investigate loss without waiving its rights even though 
insured is put to some expense. Wilms vs. New Hampshire Fire 
Ins. Co. (Mich.) .. 

Where claim is made against company for loss, company is required 
to ascertain facts as to any breach and if it sees fit to pay the 
claim or to compromise it without examination it must be deemed 
to waive it. Michigan — Lumber Co. vs. Northern Fire & 
SEOSUNS FHG. GCA CH. Dido cccvcicianscvnssce 


Risks and Causes of Loss. 


INSURANCE OF PROPERTY AND TITLES 


Where natural gas has been negligently permitted to escape and it is 
ignited with a match, an explosion results, consequent damages 
are attributable to explosion of gas and to negligence which 
permitted gas to escape. Maryland Casualty Co. vs. Cherryvale 
Gas, Light & Power Co. 
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Theft is a consequence flowing from the peril insured against and in- 
cident thereto and recovery may be had. Queen Ins. Co. vs. 
Patterson Drug Co. (Fla.) 

Fire policy insured against losses sustained by burning of buildings 
or other property as well as loss or damage by fire or lightning. 
Property was damaged by explosion of acetylene gas which es- 
caped and came in contact with stove and was then damaged 
by fire. The policy being susceptible of the construction of fire, 
it will be deemed to be included therein. German Baptist Tri- 
County Mut. Protective Ass’n of Cass, Miami and Howard 
Counties vs. Conner (Ind.) 

The injury was plainly excluded from the terms of the policy, it being 
caused by water, though, driven by the wind, instead of by 
direct force of the wind. Newark Trust Co. et al. vs. Agricultural 
ae, Ge. CE Didins ccc concadanccampdctacdanvarcitss techs dddwubes 

Burglary policy covering loss by ‘“‘outside job’ does not cover burglary 
where the culprits drugged night watchman, entered through 
doors by use of keys, etc. United Sponging Co. vs. eer 
Acc. Ins. Co of New York (N. Y.) 

That plaintiff's automobile was stolen from garage owned by a. cor- 
poration of which he was president, caretaker being implicated in 
theft and subsequent wrecking of car, did not establish its 
damage by a person in insurer’s employment or service within 
the nonliability clause. Callahan vs. London & Lancashire Fire 
Fae.. Co. TARIOG Fike Codec ne cecncshoct er nvesanadheusbeccvecvex 

There could be no recovery if the fire contributed to the loss by making 
the work of the thief easy, though mere occurrence of fire would 
not relieve defendant. Sloan vs. Massachusetts Bonding & In. 
Co. (N. Y.) 

Policy insuring automobile against theft does not insure it against 
larceny by trick and device such as through written agreement 
to sell it for plaintiff, since ‘‘theft,’”’ in a burglary policy does not 
include all forms of larceny recognized by law. Delafield vs. 
London & Lancashire Fire Ins. Co., Ltd. (N. 


GUARANTY AND INDEMNITY INSURANCE. 


Plaintiff’s treasurer encountered three thieves in elevator and money 
filched from his pocket This was robbery. Robbery defined. 
Duluth St. Ry. Co. vs. Fidelity & Deposit Co. of Maryland (Minn.) 

Boy under statutory age directed to do dangerous work was within 
the exemption of the liability policy. American Candy Co. vs 
San BAD. BOR. Cie CUP Ds 0'ns bn 006s chooses ccdpesetanéatdéenevees 

A policy issued to H. and D. insuring them against casualty loss 
from operation of an auto owned by them covers any loss to 
them not merely in operation of it by the firm of H & 
but in its operation by another firm, composed of them, and a 
third person, to which they loaned it. Hartigan vs Casualty 
Co. of America (N. Y.) 

Obligation of insurer was as broad as the act and covered injuries re- 
ceived by the employees of retailing shoes. In re Cox (Mass.).. 

Insurer, under Workmen’s Compensation Law, by treating claimant as 
employee and including his salary as basis for premium, cannot 
deny that plaintiff was employee. Kennedy vs. Kennedy Mfg. 
& Engineering Co.—In re United States Fidelity & Guaranty 
Co (N. Y.) 

Where, after independent contractor had replaced radiator’ removed 
in making repairs, plaintiff’s officers required servant to un- 
couple radiator and put it in different place, and accident en- 
sued, liability on indemnity policy cannot be defeated on ground 
that accident was connected with repairs made by independent 
contractor. Triangle Waist Co. vs. General Acc., Fire & Life 
Assur. Corp, Ltd., of Perth, Scotland (N. Y.) 


LIFE INSURANCE 


Statute requiring insurers to state in policy in form cf single provision 
sum agreed to be payable in event of ‘tnsured’s d-ath except us 
pertains to suicide or stated hazardous occupations is not vio- 
lative either state or Federal Constitution. American Nat. Co. 
vs. Hawkins (Tex.) 

Provision for payment of small amount if death should occur within 
six months from date of policy was void under statute and 
beneficiary can recover face value of policy American Nat Co. 
vs. Hawkins (Tex ) 

If assured’s adversary was guilty of unjustifiable homicide in killing 
assured, the latter’s death did not fall within the exception of 
the policy. American Nat. Life Ins. Co. vs. White (Ark,) 

Under statute suicide of insured cannot be set up as a complete bar to. 
action on policy. Floyd vs. Illinois Bankers’ Life Ass’n of 
Monmouth, Ill. (Tex.) 

In neither statute is there any intimation that a clause may be in- 
serted in policy relieving insurer of all liability because of sui- 
cide. Floyd vs. Illinois Bankers’ Life Ass’n of Monmouth, III. 
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If parents of insured were sole heirs and beneficiaries and had aided 
in procuring performance of criminal operation resulting in her 
death, insurer is not liable. McDonald vs. Mutual Life Ins. Co, 
(Iowa) 


ACCIDENT AND HEALTH INSURANCE. 


Instruction that “accident” is any event happening without human 
agency, or if happening through human agency is unusual and 
unexpected to the party to whom it happens and without his will, 
is correct. Hanley vs. Fidelity & Casualty Co. (Iowa) 

A policy insuring beneficiary against death “while riding as a 
passenger in a railway pussenger car’’ covered case where mother 
was killed by being thrown from platform while passing through 
train, insurer was liable, the word “in” being interchangeable 
with “on.” Schmohl vs. Travelers’ Ins. Co. (Mo.) eee 

Health policy expressly excepting disability from disease of generative 
organs or any disease not common to both sexes, did not cover 
disability caused by prostatitis. Bartallotte vs. Commercial 
Caeearey BG. GO. CH. Babee cccscsvvcccasccsdacesenscssesescacs ee 

Clause in health policy limiting liability in cases of venereal or 
chronic disease, expression “chronic disease’”’ is ambiguous and 
must be construed against insurer as being limited to diseases 
similar to venereal disease and does not include chronic malaria. 
American Life & Accident Ins. Co. vs. Nirdlinger (Miss.)...... 

Death from ptomaine caused by mushrooms is from accidental means. 
United States Casualty Co vs. Griffis (ind.)..........2eceeeee 

It was necessary to show that in the act which preceded the injury 
alleged to have caused death of assured something unforeseen, 
unexpected or unusual occurred. Fulton vs. Metropolitan Cas- 
ualty Co. of New York (Ga.) 

Plaintiff could recover if death was caused by falling down stairway 
which directly produced pneumonia. National Life & Accident 
Ins. Co. vs. Cox (Ky.) 

Death resulting from appendicitis caused by fall is within a policy 
insuring against death through accidental means. A€tna Life 
Ins Co. vs. Wicker (U. 8.) 

Where insured was suffocated in hotel room by gas, recovery may be 
had, whether escape of gas was caused by insured’s own acci- 
dent or another’s. Travelers’ Ins. Co. vs. Allen (U. S.)...... ee 

Inasmuch as disability caused by inhaling illuminating gas was ex- 
pressly qualified as sickness, there could be no recovery where 
death resulted. Minner vs. Great Western Acc. Ass’n (Kan.).. 

Accident must be proximate cause of insured’s death. National Life 
& Accident Ins. Co. vs. Cox (Ky.) 


XIII. Extent of Loss and Liability of Insurer. 


(A) 
(468) 


MARINE INSURANCE. 


Where hull and some parts of apparel and equipment became water- 
logged and was abandoned by crew, were saved and brought 
into port in condition capable of being repaired, vessel, as a 
vessel, was not destroyed and there was not an actual total loss 
within the meaning of the policy. Fireman’s Fund Ins. Co. vs. 
Globe Nav. Co. et al. The Nottingham (U. ) 

Insured is not entitled to abandon a vessel as for a constructive total 
loss under the “High Probability’ rule where policies contain a 
provision fixing the right to abandon on certain specified terms. 
er ae Ins. Co. vs. Globe Nav. Co. et al. The Notting- 

am (U. 


INSURANCE OF PROPERTY AND TITLES. 


Where property was delivered to purchaser under contract of con- 
ditional sale and put up and actually used as household furniture. 
it would be so classed so that the valued policy law applied and 
the insurer having the right of inspection when the insurance was 
written could not show the actual cash value of the property 
was worth less than the amount of the insurance A®tna Ins. 
Co. vs. Heidelberg (Miss.) 

Theft is a consequence flowing from the peril insured against and in- 
cident thereto and recovery may be had. Queen Ins. Co. vs. 
Patterson Drug Co. (Fla.) 


GUARANTY AND INDEMNITY INSURANCE. 


“Held” that as between mortgagee and insurer contract was not one 
guaranteeing completion of buildings, but a contract of indemnity 
against loss on mortgage by its noncompletion. Pennsylvania 
Co. for Insurances on Lives and Granting Annuities et al. vs. 
Central Trust & Savings Co. 

Original bond having been surrendered and substitute bond obtained, 
no recovery could be had on loss which did not fall within terms 
of latter bond. Henry A. Hitner’s Sons Co. vs. American Credit 
Indemnity Co. (U. 8S.) 
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On fact stated the intent on credit policy was to cover outstanding 
accounts under same conditions as future accounts the purpose 
of such policy is to protect insured against unusual losses. 
Knobel et al. vs. London Guarantee & Accident Co., Ltd. (N. Y.). 

Statement of insurer against casualty from operation of an auto that 
it will assume the defense of a case under a reservation of policy 
rights and without any liability for any judgment that may be 
recovered, means that it will assume in the defense such liability, 
if any, as it must assume under the policy. Hartigan vs. 
Casualty Co of America (N. Y.) 

Where there is or may be different grounds of liability asserted, for 
some of which an insurer is liable and some of which employer 
must stand the loss, neither party can exclude other from par- 
ticipating in the defense. Compton Heights Laundry Co. vs. 
General Accident, Fire & Life Assur. Corp., Limited. of Perth, 
Scotland (Mo.) 

Fact that insurer had tendered employer free use of its legal claim 
departments, if employer would agree that such aid should not 
waive any of insurer’s rights, did not prevent employer’s re- 
covery of attorney’s fee incurred in defending suit, as insurer in 
refusing to discharge its duty to defend such claim lost all 
right to dictate to employer how matter should be handled. 
Compton Heights Laundry Co. vs. General Accident, Fire & 
Life Assur. Corp., Limited, of Perth, Scotland (Mo.) 

Plaintiff to whom indemnity policy was assigned was entitled to re- 
cover only such costs as were paid out in litigation and adjudged 
against employer, and was not entitled to recover court costs 
incurred in efforts to collect judgment. McBride vs. Attna Life 
ERS. CO. CAPM) sc cccnceccevctectsensecesbecetavessssegheces cagnne 

Where company without insured’s knowledge permitted time within 
which to take an appeal to expire, insured had a cause of action 
against insurer. McAleenan vs. Massachusetts Bonding & In- 
surance Co. (N. Y.)..... . 

Insurer against loss through damages for personal injuries on premises, 
which paid face of policy after judgment was recovered, was 
not liable to insured for balance of injured infant’s judgment, 
because, when infant’s mother sued originally, insurer, under- 
taking to defend, compromised suit with her, but settlement was 
invalid because mother had not been appointed guardian ad litem 
by Municipal Court, where action was brought. Silverstein vs. 
Standard Acc. Ins. Co. of Detroit, Mich. (N. Y.) 

a finding that a true value of the property levied and 

was not $5,000, but $1000, for which amount insurer was liable; 
under policy indemnifying assured against loss or expenses actu- 
ally sustained and paid by reason of injuries to employees, there 
must be an actual loss sustained by reason of an enforced pay- 
ment of judgment liability by assured before obligation of insurer 
matures. McBride vs. Attna Life Ins. Co. (Ark.)........002ee00% 

Insurer, declining to defend suit after notice, was liable for expenses 
incurred by insured in his successful defense of suit. Southern 
States Fire Ins. Co. et al. vs. Hand-Jordan Co. (Miss.) 

Where suit has been brought insurer is not bound to accet an offer 
of settlement by insured person for less than face of policy, but 
only to elect between settlement, defense of action, or payment 
of face of policy. Indemnity policy provides indemnity against 
loss by damages and not against liability of insured. Kingan & 
Co., Ltd., vs. Maryland Casualty Co. (Ind.) 

Where insurer did not use its power of sole right to compromise fraudu- 
lently or oppressively in refusing to compromise a claim insured 
should not recover an amount which it was required to pay over 
and above the face of the policy, since insurer’s honest mistake of 
judgment in refusing to compromise did not subject it to lia- 
bility. Wynnewood Lumber Co. vs. Travelers’ Ins. Co. (N. C.).. 


(D) LIFE INSURANCE. 


(515) Under statute which permits insurer to pay less sum in case of suicide, 
it is not necessary that policy state specifically what sum will 
be paid. Floyd vs. Illinois Bankers’ Life Ass’n of Monmouth, 
Ill. (Tex.) 

(622) When an authorized agent attiched to policy, or, without physical an- 
nexation, by his representations or assurances makes a paper by 
whatever name called, part of contract, and on the faith of state- 
ment in this paper assured is induced to accept contract, paper 
becomes part of contract and company is bound by its stipula 
tions; if there is reasonable doubt as to the meaning of the 
contract, that construction should be adopted that will carry out 
the understanding of the insured-at the time he accepted it, 
if it is fairly made to appear that his understanding was pro- 
duced by and based on representation and assurance in writing 
made to him by the company before or at time contract was ex- 
ecuted. TT. T. Forman, et al. vs. Mutual Life Insurance Co. (Ky.). 

(523) Life insurance policy under statute which did not authorize company 
to deduct from three-fourths of net value any loans that it had 


(31) 
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made to insured except loans on account of part premium 
payments, was not affected by amendment of the section author- 
izing deduction of all loans on policy by company to assured, 
since statute became part of obligation of policy, which could not 
be impaired by legislature. Liebing vs. Mutual Life Ins. Co. of 
New York (Mo.) 


ACCIDENT AND HEALTH INSURANCE. 


Where insured lost one hand in railroad accident, he could not recover, 
since he was not thereby prevented from performing all occu- 
tions, though he could not again act as fireman. Buckner vs. 
Jefferson Standard Life Ins. Co. (N. C.). éo 

Illiterate farmer, accustomed only to bodily labor, made by disease 
unfit for it, comes within the meaning of a clause providing 
for part payment on physical disability which wholly, con- 
tinuously and permanently incapacitates. Taylor vs. Southern 
States Life Ins. Co. (S. C.) aoe 

Under policy providing for weekly payments so long as insured” was 
unable to do ‘“‘work of any kind” liability did not continue 
as long as he was unable to do his usual and ordinary work, but 
ceased when insured became able to do any work to which he 
was fitted, though it was light; the burden being upon him to 
show that he was unable to do any work at all of which he 
was capable. Life & Casualty Ins. Co. of Tennessee vs. Jones 
(Miss.) 

Injured workman can recover for entire “period “in which he ‘was, as 
a matter of fact, totally disabled, though he returned to work 
for a short time after the accident when he was in such a 
condition that he could perform only part of his duties and he 
might reasonably not have attempted to do any work; “total 
disability’ should be given a practical construction. American 
Liability Co. vs. Bowman (Ind.) 

Although able to perform some slight part of his duties, the disability 


was total. Metropolitan Casualty Ins. Co. vs. Cato (Miss.)..614- 


“Total disability’ means such disability as would prevent the per- 

é formance substantially of every part of the business pertaining 
to insured’s occupation. North American Accident Ins. Co. vs. 
Miller (Tex.) 

There can be no recovery during” period in which insured visited his 
store almost, if not every day, though he lay down there most 
of the time and was unable to attend to his business. American 
Life & Accident Ins. Co. vs. Nirdlinger (Miss.) 

Where superintendent was injured by blow on chest which. ‘rendered 
him unconscious and compelled him to remain in bed for a day 
or two and which caused an aortic aneurism which resulted in 
death a year and one-half later, though in meantime he at- 
tempted to perform his duties, but was unable to do so except 
at intervals, he was immediately and continually disabled from 
performing every duty pertaining to his occupation within the 
policy. North American Accident Ins. Co. vs. Miller (Tex.).... 

Where policy providing for total disability, but in subsequent clause 
limiting company’s liability to four weeks’ indemnity in case of 
disability wholly or in part caused by or resulting in or com- 
plicated with neuritis does not limit indemnity resulting solely 
from accident, though during same period insured was suffering 
from neuritis caused by injury, which did not change or pro- 
long total disability. American Liability Co. vs. Bowman (Ind.). 

In case of total loss of eye all provisions as to payment of weekly in- 
demnities were rendered inapplicable. Stillman vs. Attna Life 
Ins. Co. (U. 8.) 

Ordinarily in case of an immediately fatal accident the difference in 
the appearance of the insured before the accident and of his dead 
body immediately thereafter is a sufficiently visible mark upon 
body of insured to prevent reduction of indemnity. Parker vs. 
North American Acc. Ins. Co. 

Company will not be permitted to reduce the amount of indemnity 
when it was shown that the agent made erroneous classification 
with the full knowledge of the character of the assured’s em- 


ployment. Parker vs. North America Acc. Ins. Co, (W. Va.).... 


Notice and Proof of Loss. 


Provision for notice of accidents is of the essence of the contract and 
a breach of such provision by the assured would prevent a re- 
covery under the policy on the ground of nonperformance of a 
condition precedent, although policy contains no stipulation for 
forfeiture. United States Fidelity & Guaranty Co. vs. W. P. 
Carmichael Co. (Mo.) ........ oseee 

Policy requiring immediate written notice of accident must be complied 
with irrespective of whether insurer is prejudiced by the failure 
to give such notice. Sherwood Ice. Co. vs. United States nr 
Co. (R. 
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(6536) Where fire loss was total and was so declared by adjuster, failure to 
furnish proofs of loss is not material, especially where company 
was furnished with full information and made no demand for 
such proofs. Livingstone vs. Boston Ins. Co. (Pa.).........+e. 

(538) Notification and delivery of the papers to agent of defendant for the 
purpose of notice is a sufficient compliance with the policy—held 
in view of assured’s past dealing with agent, he was justified 
in assuming that the broker was still defendant’s agent to re- 
ceive notice of suit and defendant was estopped from denying 
authority it had conferred upon broker. E. W. Edwards & Son vs. 
Pacific Coast Casualty Co. (N. Y.) eoccebe 

Where life company passes into hands of receiver ‘prior “to “iliness of 
insured, receiver of insurer, appointed to take charge of its 
property and assets, was not authorized to receive notice from 
insured under provision providing that if insured failed to give 
such notice, he could recover only one-tenth of the amount 
otherwise demandable, nor did such receiver have any authority 
to investigate the good faith of insured’s illness and impose 
forfeiture provided by contract. Provident Life & Accident 
Ins. Co. vs, Elliott (Ala.) 


The only duty devolving upon assured under liability policy is to give 
iusurance company notice when he receives notice, or in the 
exercise of reasonable care would receive notice thereof Melcher 
vs. Ocean Accident & Guarantee Corp., Ltd. (N. Y.)..........65 

Provisions requiring written notice of accident or illness within ten 
days from beginning thereof, and that failure to comply shall 
limit lability of insurer to one-tenth of the amount otherwise 
payable, did not constitute a condition precedent to liability, or to 
the accrual of the insured’s right, but created simply a basis 
for a forfeiture of nine-tenths of the amount that would be 
demandable if notice was given. Provident Life & Accident 
Ins. Co. vs. Elliott (Ala.) 

Where insured did not give immediate notice of the accident, but gave 
immediate notice of an intended suit against it about sixty 
days after the accident, enabling insurer to investigate claim, it 
was insurer’s duty to defend suit at its own expense, and when 
it failed to do so, it was insured’s duty to defend at insurer’s 
expense. Southern States Fire Ins. Co. et al. vs, Hand-Jordan Co, 
(Miss) 

Stipulations as to notice of injury should not be so construed as to 
require giving of notice before it is possible to do so—provision 
requiring ‘immediate notice’? of death loss means as soon as 
practicable. Graves vs. Order of United Commercial Travelers 
of America 

Provision requiring immediate notice requires it to be given within 
reasonable time. Sherwood Ice Co. vs. United States Casualty 
Co. (R. I.) 

Proof substantially complied with the terms of the policy requiring 
notice of loss, and with the statute relating to proof of loss. 
Continental Ins. Co. vs. Bair et al. (Ind.) 


Insured’s failure to submit affidavits showing that proof of loss 
could not be made more specific within ten days’ receipt of 
insurer’s objection thereto, was omission of only a_ technical 
detail, fairly construed, supplied all the information called for 
and were not subject to objections. Continental Ins. Co. vs. 
Bair et al. (Ind.) 

Provision in lability policy requiring immediate written notice of 
accident does not require notice where, without fault on his 
part, assured is unaware of accident, or where party injured 
makes disclaimer of any importance attaching to incident. 
Lucas vs. Amsterdam Casualty Co. (N. Y.) 


Where policy provided that in case of false swearing, etther before 
or after loss, policy should be void, where there was evidence 
that insured swore to full value of boiler and he himself tes- 
tifled that it was not injured by fire, but was included because 
it was a loss to him on account of loss of business, there could 
be no recovery. Arel vs. First Nat. Fire Ins. Co. (M 

In order to defeat right of insured to recover on basis of false swear- 
ing, it must not only be found that he swore to that which was 
false, but that he did so with fraudulent intent. Barrett vs. 
Connecticut Fire Ins. Co. (Mich.) ee 


Mailing of notice that assurer was not satisfied with proofs on the 
twentieth day was too late, as assured should have received 
same within twenty days. Covey vs. National Union Fire Ins. 
Co. of Pittsburgh (Cal.) ........e5e6. vecedecee 

Statute is for benefit of insurer and may be waived by it. “Liebing 
vs. Mutual Life Ins. Co. of New York (Mo.) 

Sixty-day provision being for benefit of insurer may be waived by it. 
4®tna Ins. Co. of Hartford, Conn., vs. Jones (Ind.) 

Statute which provides that breach of warranty shall not avoid. policy 
unless it contributes to loss, permits waiver, after loss, of con- 
dition of policy that sworn proofs be furnished within sixty 
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days. Ramat et ux. vs. California Ins. Co. of San Francisco 
(Wash.) 

(556) Notwithstanding clause forbidding waiver by agent, condition requiring 
notice and proofs may be waived by parol by local agent. 
vs. American Cent. Ins. Co. (W, Va.) 

(658) Petition was subject to demurrer on the ground that the action was 
prematurely brought. Styles vs American Home Ins. Co. (Ga.). 

Condition prohibiting waiver by agent is, nevertheless, waived by 
conduct of insurer or its authorized agent amounting to recog- 
nition of liability. Lusk vs. American Cent, Ins. Co. (W. Va.).. 

Mere silence of insurer, even with knowledge of loss, will not con- 
stitute a waiver. tna Ins. Co. of Hartford, Conn., vs. Jones. 
(Ind) 

Tender of substantial sum in full settlement of plaintiff's claims 
operated as a waiver of all claimed defects in proofs. Ring vs. 
Pheenix Assur. Co., Limited, of London 

Denial of liability is waiver of proof of loss Pauley vs. Sun Ins. 
Office (W. Va.) 

Where insured denies lability upon policy, fact that notice of claim 
was not given and proofs of death furnished within ninety 
days after death of insured does not bar recovery. Dodge vs. 
New York Life Ins. Co. (Mo) 

Where before expiration of ten days following insurer’s receipt of 
objection to proof of loss, and before service of formal notice of 
rescission, insurer denied all liability and stated its position could 
not be changed by any modification of proofs any further state- 
ments from insured were not required, as law does not require 
the doing of a useless and unnecessary thing. Continental Ins. 
Co. vs. Bair et al. (Ind.) 

Right of company to require formal proof of death, as provided in 
policy, is waived where after due notice of death and requests 
for blanks upon which to make formal proof it refuses to 
furnish such blanks and denies liability. Hanley vs. Fidelity 
& Casualty Co. 

Insurer’s refusal to caanaine liability after proofs had been furnished 
without specific objection on ground of insufficiency of proofs, 
is a waiver of any formality or defects in them. Horwitz et al. 
vs. United States Fidelity & Guaranty Co. (Wash.) 

Where proofs of loss were submitted on December 19, fact that insured 
was not notified until April 24 that insurer declined to pay his 
claim did not preclude defense to action, in view of fact that 
origin of fire was unexplained and required investigation. 
Polizzi vs. Commercial Fire Ins. Co. 

Under statute providing insurer is deemed to have assented to assured’s 
proofs of loss, unless objections are filed, proofs not objected to 
and introduced in evidence establish amount of loss. Caledonian 
Ins. Co. vs. Indiana Reduction Co. (Ind.) 


Adjustment of Loss. 


While an adjuster of a company may be assumed to have authority to 
bind company in ascertainment of damage actually sustained 
because of theft and cost of repairing automobile, and might 
have authority to delegate to a third party the determination 
of what repairs were made necessary by theft, he has no 
implied authority to bind company to pay for putting ma- 
chine in as good condition as new, including cost of repairs made 
necessary by wear and tear and by a previous accident not 
covered by policy. Chisholm vs. Royal Ins, Co., Ltd. (Mass.).. 

Assured did not forfeit his rights by refusing to be examined before 
notary unless insurer would stipulate he would not thereby waive 
his rights under the adjustment. Hall vs. Allemannia Fire Ins. 
Co, (N. Y.) 

Where the insurer was required to make demand for appraisement 
within ninety days, notice mailed within ninety days, but re- 
ceived by assured on the ninety-first day, is too late Covey vs. 
National Union Fire Ins Co of Pittsburgh (Cal.) 

Where insurer failed to give timely notice demanding appraisement, 
insured was not estopped from claiming that demand was not 
made in time. Covey vs. National Union Fire Ins. Co. of Pitts- 
burgh (Cal.) 

Statement on proof of loss ‘not sufficiently clear to put insurer “on 
notice that amount of loss had been definitely adjusted or 
agreed to by its agent. Polizzi vs. Commercial Fire Ins. Co. (Pa.). 

(679) Complaint examined and held to state a cause of action. Michigan 
daho Lumber Co. vs. Northern Fire & Marine Ins. Co (N D.). 

Where loss has been adjusted between company and policyholder, 
such adjustment is a new and independent agreement of 
the action for the recovery for the adjusted loss which is a 
suit not upon the policy, but upon the new promise or contract. 
a — Lumber Co. vs. Northern Fire & Marine Ins. 
o. (N. Dd eser ‘eens cccee 
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Evidence warranted finding that plaintiff was entrapped into signing 
the settlement. Shockey vs. Fidelity-Phenix Fire Ins. Co. of 
New York (Mo.) 

On the facts stated the owner was guilty of laches, having unnecessarily 
delayed seeking to set aside settlement agreement. Loud vs. 
Federal Ins. Co. et al. (Mich.) 


Right to Proceeds. 


Holder by mesne conveyances of a land contract entitling him to abso- 
lute conveyance on payment of specified sum was sole and un- 
conditional owner. Case vs. Meany (Wis.) 

Where mining company which had purchased mill and machinery 
subject to judgment liens executed a deed of trust to secure its 
bonds, such deed providing that it was made “subject only to 
prior lien of judgments,” such provision was inserted to give 
notice of the liens to purchasers of bonds not to subject insurance 
on property to judgments. Vogelstein et al. vs. Athletic Mining 
Co. et al. (Mo.) 

Plaintiff was not entitled to judgment for insurance on stallion in 
absence of finding that he was stallion’s owner at date of death. 
Live Stock Ins. Ass’n of Huntington, Wabash and Whitley Coun- 
ties vs. Stickler (Ind.) 

Where mining company purchased mill and machinery of a company 
against which judgments had been rendered which were liens 
on fixtures, mining company had insurable interest in property 
and fund derived from insurance was not subject to lien of 
judgments and did not stand in their stead. Vogelstein et al. 
vs. Athletic Mining Co. et al. 

Trustee in bankruptcy was not entitled to proceeds of policy, though 
chattel mortgage was invalid as to bankrupt’s creditors. In re 
Stucky Trucking & Rigging Co. (U. S.) 

In view of statute, proceeds must be distributed pro rata to all 
creditors of the insurance. Citizens’ Nat. Bank vs. Yazoo 
Grocery Co. et al. 

Where policy provided that if no beneficiary were named for part of 
proceeds of policy they should be paid to insured’s representa- 
tives, and application which was made part of contract directed 
that certain portion should be paid to deceased’s wife, but 
there was no direction as to the payment of another portion 
of insurance, latter was payable to deceased’s representatives. 
Tennant vs. Upton (N. 

Where provisions of policy can be so construed as to raise a ‘fair in- 
ference that it was intention of parties that amount due under 
the policy upon death of insured should be paid to wife she has 
a right of action against company. Pate vs. Life Insurance 
Co. of Virginia (Ga.) 

Right of wife and children were fixed by contract and were not rights 
or benefits arising by operation of statute. Burnett et al. vs. 
Mutual Life Ins. Co. of New York et al. (Ind.). esses ‘ 

Where there were several options under the policy, including cash’ sur- 
render, insured might after maturity take same without con- 
sent of beneficiaries. Cooper vs. West et al. (Ky.) 

“Their children” referred to children of both insured and her husband 
and it does not include a child of husband by previous wife; as 
the interest of the husband was contingent upon his surviving 
insured, he acquired no transmissible interest; where husband 
died first and there were no children, the right to proceeds re- 
verts to insured and her representatives as a lapsed trust. 
Hersam vs. Attna Life Ins. Co. et al. 

Where widow was to receive “bonus additions” if insured’s death oc- 
curred within a certain time, the fact that the company in com- 
puting the amount due called this sum a “mortuary dividend,” 
a term not used in the policy, instead of ‘“‘bonus additions,” did 
not change the original contract or defeat widow's right. 
Tennant vs. Upton (N. H.) 

Insured having power to postpone payment of amount of earned divi- 
dends until death, but not having done so, beneficiary was en- 
titled to earned dividends, less amount of loan. Fuchs vs. Mutual 
Life Ins Co. of New York et al. 

Rights of beneficiary attach immediately upon his designation by con- 
tract and are in no wise modified or increased at time of death 
of insured. Tyler vs. Treasurer and Receiver General—Parker 
vs. Same. Attorney General ex. rel. Burrill vs. Pierce (Mass.). 

Where policy taken out by insured describes beneficiary as business 
partner, but makes no mention of debts owing beneficiary, benefi- 
ciary is entitled to entire proceeds of policy as against executor. 
Haberfeld vs. Mayer (Pa.) 

Where policy provided that if insured died as result of bodily injury 
company would pay beneficiary principal sum and weekly in- 
demnity for period between date of accident and date of death, 
all amounts accruing under the policy both before and after death 
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which occurred after total disability for a year and one-half, are 
payable to beneficiary. North American Accident Ins. Co. vs. 
Miller (Tex.) 

4686) Beneficiary in policy which permitted change is not a party to con- 
tract and has no substantial right until after death Barbour 
vs. Equitable Life Assur. Society of United States (N. Y.). 

A wife has no vested and indefeasible interest in ener. Maione 
vs. Cohn (U. &.).. 

As beneficiary could be changed by bankrupt and he could ‘in ‘that 
way obtain surrender value the right to such policies passed to 
trustee. Malone vs. Cohn (U. S.) 

Where there is no reservation. beneficiary acquires vested. right upon 
issuance of contract, but where right is reserved there is no 
vested interest, but mere expectancy. Burnett et al. vs. Mutual 
Life Ins. Co. of New York et al. (Ind.) 

Beneficiary acquired no vested interest where policy permitted change. 
Eltonhead vs. Travelers’ Ins. Co. (N. Y.) 

Simple assignment as collateral for loan not sent to insurer did not 
affect beneficiary’s right. Muller vs). Penn Mutual Life Ins. Co 
of Philadelphia (Colo.) 

A wife has no vested and indefeasible interest in policies. 
vs. Cohn (U. 8.) 

Provision as to change of beneficiary and assignment did not au- 
thorize husband to change beneficiary. O’Bryan et al. 
Sngland et al. (Ky.) 

Beneficiary provision is as broad as its terms and must be construed 
according to stipulations expressing it in a given case. McKinney 
et al. vs. Fidelity Mut. Life Ins. Co. 

Naming of beneficiary is an integral part of contract and cannot be 
changed without compliance. Chance vs. Simpkins et al. (Ga.). 

Insured under life policy with reservation of right of change of bene- 
ficiary had power, without consent of beneficiaries, to surrender 
original policy for paid-up. McKinney et al. vs, Fidelity Mut. 
Life Ins. Co. 

Grandchildren were not beneficiaries within the term of “children.” 
Burnett et al. vs. Mutual Life Ins. Co. of New York (Ind.).... 

Husband who took policy in favor of wife had no authority before or 
after her death to change beneficiary, so that policy which was 
paid up passed under her will. O’Bryan et al. vs. England et al. 
(Ky.) 

As beneficiary could be changed by bankrupt and he could in that 
way obtain surrender value the right to such policies passed to 
trustee. Malone vs. Cohn (U. S.) 

Where insured had accepted cash surrender value and company had 
forwarded check to its agent to be delivered upon execution of 
release, fund was subject to attachment in hands of agent as 
property of insured. Cooper vs. West et al. (Ky.) 

Payment of proceeds by insurer to husband’s representative does not 
affect widow’s rights under statute. Tennant vs. Upton (N. H.). 

4591) Personal representative of insured is entitled to excess of surplus over 
debt. Haberfeld vs. Mayer 

(593) Wife entitled to proceeds of insurance policy made out in her favor as 
against creditor of husband to whom, without her consent, he 
assigned it. Lukasik vs. Czarczynski 

(594) Written order signed by holder of policy after loss addressed to local 
agent of company directing payment of loss to third party is 
competent evidence of equitable assignment of claim when ex- 
ecuted in payment of pre-existing indebtedness. Robertson et al. 
vs. Ridenour-Baker Grocery Co. (Kan.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 


(695) On facts stated the respondent had fully discharged its obligation under 
policy, and at the time of the wreck the vessel was at libelant’s 
risk. Kahmann & McMurray vs A&tna Ins. Co. (U. 8S.) 

<598) Insurer was bound to pay amount as upon a judgment and was charge- 
able with interest until it was paid. Lombard vs. Maguire 
Penniman Co. et al. (N. H.) 

Interest does not accrue upon liability of insurer until insured has 
suffered ‘oss by paying judgment against him and submitting 
proofs. Kingan & Co., Ltd., vs. Maryland Casualty Co. (Ind.).. 

In suit to reform policy wherein plaintiff secured reformation and also 
judgmert for face of policy, interest should run only from 
date of decree in lower court. Gregan vs. Northwestern Nat. 
Ins. Co, of Milwaukee, Wis. 

<601) Where a company is prohibited or is prevented by statute from having 
any interest by subrogation in cause of action against a railroad 
for fires, the facts that insurance company has paid owners 
amount of policies and that owners are non-residents or are in- 
solvent do not justify a petition of intervention for the purpose 
of obtaining a lien upon a judgment for the property owner 
against the railroad. Phenix Ins. Co. et al. vs. Rhinehart 
et al. (Colo.) 
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(602) Where a,fire company had been garnisheed by a creditor of assured 
before demand by the latter of payment, statute for failure to 
pay has no a Abbott, Frank I., Lumber Co. vs. Home 
Ins. Co. (La.) Se Keine vase congveree 

Company was liable for ‘Y2 “per cent damages since company may not 
predicate defense on mere fact that demand made recited 
a less amount was due than it was legally liable for. American 
Nat. Ins. Co. vs. Hawkins (Tex.) copes erect aCeanes 

Statute relating to vexatious delay is constitutional. Dodge ve. New 
York Life Ins. Co. (Mo.).......... 

Demand for 12 per cent penalty may be made after bringing action 
and may be shown by amendment. Illinois Bankers’ Life Ass’n 
vs. Dodson (Tex.).... eee 

Where there was small sum due from assured at her ‘death, which, “by 
terms of policy, was to be deducted from amount thereof, fact 
that such sum was included in sum prayed for, but was treated 
at trial as not in issue, does not defeat right to attorney’s fees. 
American Nat. Life Ins. Co. vs. White (Ark.). 

Where company is in doubt as to whom policy should. be paid and re- 
fuses on that ground, company has right to interpleader and 
is not liable for penalties. It is insurer’s duty to pay amount of 
policy’ or promptly file bill of interpleader. New York Life Ins. 
Co. vs. Veith (Tex.) 

Where action was brought ‘after time provided for payment and jury 
found for plaintiff, the award of statutory penalty and a reason- 
able attorney’s fee is proper. First Texas State Ins. Co. vs. Bur- 
wick (Tex.) 

On the facts stated settlement was procured by agent by fraud and 
did not bar recovery. North American Accident Ins. Co 
Miller (Tex.) 

Settlement was secured by fraud, but no ratification was had. 
American Accident Ins. Co. vs. Miller (Tex.) 

Where company paid for loss by fire caused by defendant’s negligence, 
it became subrogated to rights and remedies. Moore vs. Taylor 
(N. Y.) eebee 

Question whether road was responsible for origin of fire “that consumed 
insured’s farm buildings was for jury. Michigan Mut. Home 
Ins. Co. vs. Pere Marquette Ry. Co. (Mich.) 

Where company issues policy covering loss or damage to * property 

it is not bound to quibble with the policyholder as to whether 
the loss falls precisely within the terms of the policy. It may 
pay the loss and it will thereby become subrogated to all the 
rights of the policy. Maryland Casualty Co. vs. Cherryvale 
Gas, Light & Power Co 
insurance company is “subrogated to rights of mortgagee ‘on 
payment of loss in an action of foreclosure or on the bond, 
the insurance company must be made a party plaintiff, or, on 
refusing, a defendant, and may participate in the conduct of the 
case—where company resisted payment of loss to mortgagee, a 
decree of subrogation was improper in judgment for the mort- 
gagee against the company for the amount of loss. Young 
Men’s Lyceum of Tarrytown vs. National Ben Franklin Fire Ins. 
Co. of Pittsburgh, Pa. (N. Y.) 

Owner of the equity of redemption was entitled to a credit upon the 
decree, to the extent of the pro rata share which the company 
would have been obliged to pay the mortgagor, upon an adjust- 
ment of loss between the company and its coinsurers. Palmer vs, 
Niagara Fire Ins. Co. (N. 

Where one borrows money and secures payment thereof by deed and 
insures house on land conveyed by deed with loss payable to 
creditor and policy provides for subrogation pro tanto and house 
is burned, after which insurance company pays creditor amount 
of debt, taking transfer of debt and security, company is sub- 
rogated to rights of grantee. People’s Bank of Mansfield vs. In- 
surance Co. of North America (Ga.) 
compromise settlement excepted_the rights of the company be- 
cause of deduction of payment of insurance, it did nts bar 
a recovery by the company against the railroad company. 
tin vs. Lehigh Valley R. Co. of N. J. (N. J.) 

(607) Where, upon payment of theft policy, owner’s interest in a stolen 
automobile is assigned, and bill of sale of car made to insurance 
company, latter may appear as claimant upon sequestration of 
automobile. Dawedoff vs. Hooper et al. (Tex.) 


XVIII. Actions on Policies. 


(608) Contract of insurance or for renewal of policy is executed contract, 
which can be enforced at law. Westchester Fire Ins. Co. 
Robinson (Tex.) 

(612) Appraisal is waived by insurer’s statement to insured regarding loss, 
that it “would not do a damn thing.” Callahan vs. London * 
Lancashire Fire Ins. Co., Limited (N. Y.) 
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Proof that adjuster told insured that he thought loss was about $250 
without proof that insured agreed thereto does not constitute 
agreement authorizing action on policy without submission to 
referees. Bergeron vs. Mechanics’ & Traders’ Ins. Co. (Mass.).. 

Service of proofs of death upon insurer and not making or mailing 
of such proofs, is essential prerequisite to recovery. State ex rel. 
Northwestern Mut. Life Ins. Co. vs. Circuit Court of Waushara 
County et al. (Wis.) 

‘That assignees instituted suit without demanding appraisal will 
where they: dismissed suit and demanded appraisal within time, 
prevent recovery. Jacobs et al, vs. Queen Ins. Co. of America 
(Mich.) 

Where mutual insurance by-laws provided for arbitration and company 
gave no notice to insured giving him opportunity to appear be- 
fore arbitration committee, it cannot be expected that insured 
should have submitted to arbitration rather than bringing suit. 
Blake vs. Farmers’ Mutual Lightning Protected Fire Ins. Co. of 
Michigan, Ltd. (Mich.) 

Under vexatious delay statute demand could be made upon any agent 
of the company shown to be duly authorized, but mere furnish- 
ing of proof of loss in filing suit is not sufficient. American 
Nat. Ins Co vs. Hollingsworth (Tex.) 

While fact that suit was instituted in a county other than agreed 
upon will not defeat policy or be a defense in bar of recovery 
thereon, upon a plea of privilege the agreement will be enforced 
by changing venue. Merchants’ Reciprocal Underwriters of Dallas 
vs, First National Bank of Canadian et al. (Tex.) 

Defense that contract is void because obtained by fraud may be 
pleaded without repaying or offering to repay premiums. Colum- 
bian Nat. Life Ins. Co. vs. Mulkey (Ga.) 

Payment of premiums into court is condition precedent to insurer’s 
right to defend action on policy on ground of misrepresentation 
or fraud. Allen et al. vs. Standard Ins. Co. (Ala.) 

Defense that policy is avoided on account of misrepresentations 
not an attempt at rescission, but one to have it declared void 
ab initio. It is not necessary for insurer before pleading that 
policy was avoided by such misrepresentations to return pre- 
miums paid or notes given therefor. Columbian Nat. Life Ins. 
Co. vs. Mulkey (Ga.) 

Where bonding company did not learn of failure of principal to sign 
employee’s fidelity bond in accordance with terms until after 
default, a tender of premiums received was sufficient, though 
not made until suit was brought. National Surety Co. vs. Rieves 
(Miss. ) 

Indemnity company seeking to defeat action on fidelity policy need not 
tender a return of premiums. Bissinger & Co. vs. Massachusetts 
Bonding & Ins. Co. 

While fact that suit was instituted in a county other than agreed 
upon will not defeat policy or be a defense in bar of recovery 
thereon, upon a plea of privilege the agreement will be enforced 
by changing venue. Merchants’ Reciprocal Underwriters of Dallas 
vs. First National Bank of Canadian et al. (Tex.) 

In view of statute providing that assignment of chose in action will 
not entitle subsequent holder to institute suit thereon in any 
other county than that in which suit could have been prose- 
cuted if no assignment had been made, fact that fire policy had 
been assigned did not give assignee right to institute suit in 
county other than specified by agreement of assignor. Merchants’ 
Reciprocal Underwriters of Dallas vs. First Nat. Bank of Cana- 
dian et al. (Tex.) 

Two-year limitation under statute did not apply where, under other 
provisions of that law, there was no forfeiture because proper 
notice was not given. Davis vs. Northwestern Mut. Life Ins. 
ce... <0. Bad 

Where company disclaimed liability and refused payment, making no 
objection to form or sufficiency of proofs, action on policy was 
not prematurely commenced although previous to the 90-day pro- 
vision. Horwitz et al. vs. United States Fidelity & Guaranty 
Co. (Wash.) 

, that where suit was begun within six years after making agree- 
ment to await termination of bankruptcy proceeding, it cannot be 
defeated on ground that limitations began to run within fifty 
days after proof of loss was filed, on the theory that such date 
marked the accrual of the cause of action, for the ——— 
was inconsistent therewith. Philadelphia Casualty Co. 
Thacher (U. S.) ... 

Statute of limitations did not commence running until refusal 
ee to concede death. Bonslett vs. New York Life Ins. Co. 
(Mo.) 

Although jury found that death occurred the day of disappearance, 
cause of action was not barred by statute of limitations, since 
wording of policy gave beneficiary reasonable time within which 
to make proofs. New York Life Ins. Co. vs. Brame (Miss.).. 
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Held, that defendant accepted proposal of plaintiff's counsel that 
amount of loss should be determined by result of bankruptcy 
proceedings, and waived provision in bond or policy limiting 
right of action to one year after expiration. Philadelphia 
Casualty Co. vs. Thatcher (U. 8.). beawateecncesescces.e OOO 

Sixty-day clause is waived by insurer’s statement that it “would not 
do a damn thing.” Callahan vs. London & Lanéashire Fire 
Ins. Co., Limited (N. Y.) 505 

Agreement purporting to be one to pay attorney for iegal services 
in collecting life policy a fixed sum, based on amount recovered, 
does not pass legal title out of holder of the policy to any part 
of the amount insured so as to make the attorney a necessary 
party to the action. American Nat. Ins. Co. vs. Hawkins (Tex.). 

Under statute, all who join as plaintiffs must have an interest in the 
subject of the action, and be united in such interest though 
their interest may not be equal and may be severable, provided 
all have some common interest in the subject-matter of a suit; 
this rule applies in cases involving loss by fire, where the owner 
and incumbrancer join in suit on policy where title loss ex- 
ceeds the amount of incumbrance. Continental Ins. Co. vs. 
Bair et al. 

Where policy authorized assignment and permitted change of bene- 
ficlary and it had been changed to executors, administrators, and 
assigns and was afterwards assigned in writing and delivered to 
third person, original beneficiary could not recover. Eltonhead 
vs. Travelers’ Ins. Co. (N. 

Although, strictly speaking, beneficiary is not a party to a life policy, 
and at common law could not sue in his own behalf, he neverthe- 
less has an equitable interest in policy and may sue for his own 
benefit in the name of personal representatives of insured and 
by statute may sue in his own name. Tyler vs. Treasurer and 
Receiver General—Parker vs. Same—Attorney General ex rel. 
Burrill vs. Pierce (Mass.) 

Service of process upon Insurance Commissioner residing at capital in 
M. county gave capital city court jurisdiction of the action. 
Lewis vs. International Ins, Co. 

Service may be made upon foreign insurance corporation under statute 
with same effect as if company existed within state, although 
plaintiff lives and cause of action arose outside of state. Thom- 
son vs. Meridian Life Ins. Co., Indianapolis, Ind. (S. D.) 

Facts sufficiently alleged authority of agent to bind company by his 
statements as to what premium would be. Illinois Bankers’ 
Life Ass’n va. Dobson (TeX.)...cccccccccccccceve 

On facts stated it was erroneous to sustain éi general “demurrer to 
petition. Commercial Bank of Unadilla vs. Atlas Ins. Co. Ga.). 

Suit instituted against defendant alleging that it was doing an insur- 
ance business in this state was sufficient to show legal 
liability. Merchants’ Reciprocal Underwriters of Dallas vs. First 
Nat. Bank of Canadian et al. 

Provision that after two years policy shall be incontestable is not ‘a 
waiver but condition and where such condition is not specifically 
pleaded, but copy of policy is attached and made part of petition, 
such condition is sufficiently pleaded. Mutual Life Ins. Co of 
N. Y. vs. Buford (Okla ) “es 

Averments sufficiently showed that the requisite proof of loss was 
made within specified time. Continental Ins. Co. vs. Bair et al. 
(Ind.) 

Allegation that beneficiary complied with all provisions of policy is 
sufficient in absence of special exception. Floyd vs. Illinois 
Bankers’ Life Ass’n of Monmouth, Ill. (Tex,) 

Other than unconditional ownership, where the company was unaware 
of the fact, avoided the policy. Johnson vs. Pacific Fire Ins. Co. 
(Ga.) 

Petition alleging that fire destroyed entire building and its contents 
at a complete loss greatly in excess of value of policy is not 
bad as against demurrer for uncertainty of allegations of loss 
incurred. Continental Ins. Co. vs. Bradley (Ky.) 

Petition was not demurrable for failure to allege insurer’s consent to 
assignment of policy Continental Ins Co. vs Bradley (Ky.).. 

Trial judge erred in striking out paragraphs of the original answers 
and in refusing to allow defendant to sustain by proof allegations 
made. Columbian Nat. Life Ins. Co. vs. Mulkey (Ga.) 

Demurrer to pleas alleging that no audit or examination of treasurer’s 
accounts were made as stated in declaration furnished by bank, 
and that, if such examination was made, bank knew of treas- 
urer’s dishonesty, was properly overruled. Home Sav. Bank of 
Columbus vs. Massachusetts Bonding & Ins. Co.—Massachusetts 
Bondinge& Ins. Co. vs. Home Sav. Bank of Columbus (Ga.) 

Plea which alleged that plaintiff when he made application was 
habitual user of intoxicants does not show breach of warranty. 
The term ‘disease’’ must be given the same meaning as it 
would be given in policy and means a serious ailment having 
tendency to impair health, not merely a temporary or trivial 
ailment. Metropolitan Casualty Ins. Co. vs, Cato (Miss.)....614-621 
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Facts stated admit the theft, but alleges that it was not committed 


by a person employed by plaintiff, and are sufficient. Delafield 
vs. London & Lancashire Fire Ins. Co., Ltd. (N. Y.) 


A rejoinder to replication alleging waiver of forfeiture by acceptance 
of premium which set up restrictions as to authority of agent 
in procuring policy, but not a limitation upon him to bind it 
by acts subsequent to issuance, is sufficient. United States 
Health & Accident Ins. Co. vs. Goin (Al@.)........ceeeeeeeees 

Where assured’s breach of iron safe clause was set up, replications 
averring that the insurer’s duly authorized agents waived breach 
are not subject to demurrer. Southern States Fire Ins. Co. of 
ee SS Oe RT ere erie ee 


Demand for 12 per cent penalty may be made after bringing action 
and may be shown by amendment. Illinois Bankers’ Life Ass’n 
vs. Dodson (Tex.) 

Allowing amendment of petition at trial so as to allege renewal at end 
of year, held within discretion of trial court. Hanley vs. Fidelity 
& Casualty Co. (Iowa) 


Plaintiff cannot rely on the estoppel of defendant to deny the agency 
of one who took plaintiff’s application and premium unless estoppel 
is specially pleaded. Merchants’ & Bankers’ Fire Underwriters 
WH. POFROP CTOR.) «ccciccvcscsgvccccwecescescscsssevesesnssovccce 

It is incumbent upon plaintiff to show that loss of eye is both entire 
and irrecoverable. Wilkins vs. Georgia Casualty Co. (Ga.)...... 

Evidence showing death of insured by accidental means raised pre- 
sumption that death was accidental and, together with admissions 
in answer, was sufficient to carry case to jury; and court erred 
in awarding a nonsuit. Newsome vs. Travelers’ Ins. Co. (Ga.).... 

If applicant falsely stated no policy had been canceled, insurer might 
show fraud of such statement and that it had canceled policy 
during insured’s life. Wells vs. Great Eastern Casualty Co. (R. I.). 


In action on fidelity bond requiring obligee as condition to surety’s 
liability to make certain examination of books, plaintiff obligee 
has a of proving compliance. Adams Co. vs. Nesbit 
(s. Le. 6 

Although burden of proof was on plaintiff to show cause within terms 
of policy and to make out prima facie case and he must show 
existence of policy and an illness after insurance was taken out, 
burden was on defendant to establish facts bringing the case 
within the exception or exemption from liability. Collins vs. 
United States Casualty Co. (N. C) 

Agreed statement of facts sufficient to show violent death and to raise 
presumption in absence of contrary evidence that 
cidental. Schmohl vs. Travelers’ Ins. Co. (Mo.) 

Plaintiff has burden of bringing himself within provisions of policy 
by proving accidental injury. General Accident, Fire & Life 
Assur. Corp, Ltd., vs Murray (Va.) 

Burden is on company to show want of honesty and good faith of in- 
sured in making warranty. Stanyan vs. Security Mut. Life Ins. 
Co. (Vt.) 

Burden of proving that vessel is unseaworthy rests upon insurer; 
burden of proving loss for cause and to an amount for which 
an insurer is liable on insured. Fireman’s Fund Ins. Co. 
vs. Globe Nav. Co. et al. The Nottingham (U. S.) 

Where insurer recognized an accident as covered by its policy proceeded 
to act thereunder according to terms. the insured was con- 
clusively presumed to have been prejudiced by such conduct. 
Compton Heights Laundry Co. vs. General Accident, Fire & Life 
Assur. Corp., Limited, of Perth, Scotland (Mo.) 


Under policy providing for weekly payments so long as insured was 
unable to do ‘work of any kind” liability did not continue 
as long as he was unable to do his usual and ordinary work, but 
ceased when insured became able to do any work to which he 
was fitted, though it was light; the burden being upon him to 
show that he was unable to do any work at all of which he 
was capable. Life & Casualty Ins. Co. of Tennessee vs. Jones 
(Miss.) 

Where insured’s prior payments entitled him to loan on life policy, 
presumption, in his administratrix’s action, was that loan 
made to insured by insurer was loan in reality and not a note 
given on account of premium due. Crown vs. Bankers’ Life 
SS MPC 6 Ce baat ne saeh tae ee Ns awed 6s Chara orci neee keane esune 

Insurer defending an action on certificate of accident insurance, 
the ground that insured’s representations as to his annual in- 
come were false and made with intent to deceive, had the burden 
of proving such defense. Murphy vs. National fravelers’ Benefit 
Ass’n (Iowa) 

It is incumbent upon plaintiff to show loss by burglary, and no pre- 
sumption in his favor will arise from failure of defendant to 
introduce evidence on question, although it has made an investi- 
gation. National Surety Co. vs. Redmon (Ky.) 
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Where policy was defended on ground that it was void in that insured 
had cancer, burden of establishing defense was on defendant. 
Baker et al. vs. Metropolitan Life Ins. Co. (S. C.) 

Under statute providing that no company shall insure stock of goods 
for more than three-fourths of its value, it is presumed that the 
amount is but three-fourths of the value, and if there are several 
policies, their total will be considered as only three-fourths of 
value. Harris vs. Hartford Fire Ins. Co. (MO0.).........e.eee0. 

Presumption is in favor of accident and against facts bringing case 
within any exceptions, such as insanity, intentional injury by 
third person, etc. Newsome vs. Travelers’ Ins. Co. (Ga.) 

Burden was on insured to show binding contract. Boston Forwarding 
& Transfer Co. vs. Contractors’ Mut. Liability Ins. Co. (Mass.). 

Burden was on insurer to establish its affirmative pleas. Home Sav. 
Bank of Columbus vs. Massachusetts Bonding & Ins. Co.—Massa- 
ehusetts Bonding & Insurance Co. vs. Home Sav. Bank of Colum- 
bus (Ga.) 

Where insured set up waiver by insurer of breach of conditions, insurer 
has burden of proof. Southern States Fire Ins. Co. of Birming- 
TR SE RPO Gs ce aeudecasecdscnncheecdeccundGovdeata 

Plaintiff, having burden of showing statement of facts falling within 
by-laws, must show a waiver of ninety-day period of defendant; 
insured’s death not occurring within ninety days after accident. 
Thompson vs. Iowa State Traveling Men’s Ass’n (Iowa) 

Where acts of insured worked a forfeiture, it was incumbent upon in- 
sured to show a waiver. Camden Wholesale Grocery vs. National 
Fire Ins. Co. of Hartford, Conn., et al. (S. C.) 

Where defendant reciprocal association established its domicile and an 
agreement that actions against it should be brought only in such 
domicile, it then devolved upon plaintiff to show that defendant 
was not such an organization as could then do business at that 
place or any other under laws of the state. Merchants’ Recipro- 
cal Underwriters of Dallas vs. First Nat. Bank of Canadian et 
al. (Tex.) 

Where sole reason for refusal to pay is alleged fraudulent representa- 
tions, burden of proving fraud is upon defendant. Feinberg vs. 
New York Life Ins. Co. (Pa.) 

If felonious killing of insured by beneficiary rendered policies void, 
burden to establish such killing rested on insurer. New York 
Life Ins. Co. vs. Veith (Tex.) ° 

Where insured relied on waiver of provision, proof of such waiver was 
necessary for recovery. Aetna Ins. Co. of Hartford, Conn., vs. 
Jones (Ind.) 

Burden is on plaintiff to satisfy the jury by preponderance of proof 
that deceased received bodily injuries through external, violent 
and accidental means. A®tna Life Ins. Co. vs. Wicker (U. S.)... 

It being shown that death came from external, violent, and accidental 
means, and presumption being against suicide, a prima facie 
case was made, and instructing that plaintiff did not have to prove 
death did not result from suicide was not error. Attna Life Ins. 
Co. vs. Taylor (Ark.) 

Where petition alleged compliance and pleaded notice and proof and 
defendant did not plead want of notice or show that notice had 
not been given, it will be presumed that notice was given. North 
American Accident Ins. Co. vs. Miller (Tex.) 

Plaintiff has burden of showing that he was stallion’s owner at date 
of death. Live Stock Ins. Ass’n of Huntington, Wabash and 
Whitley Counties vs. Stickler (Ind.) 


As neither application nor substance thereof was attached to or 
endorsed upon policy, defense, on alleged misrepresentations, 
was not available to defendant. Hicks vs. Metropolitan Life 
Ins. Co. (Mo.) 

Schedule of warranties was not admissible in evidence and proof of 
falsity of warranties was not available in action on policy. 
Stillman vs. Aetna Life Ins. Co. (U. 8.) 


In indorsee’s action on note for premium testimony that payee insurance 
agents agreed not to negotiate note until policy was delivered is 
admissible. Texas Life Ins. Co. et al. vs. Huntsman et al. (Tex.) 


Plaintiff’s evidence that it was the custom of trade to keep dyestuffs 
containing benzine on premises was admissible as tending to 
establish that such dyestuff was one of the supplies referred to 
in the description of property. Ertischek vs. New Hampshire 
Fire Ins. Co. of Manchester (N. 


As the question of the cash value of the property was material it was 
not error to permit plaintiff to testify to what she was informed 
a piano was worth when she bought it. Barrett vs. Connecticut 
Fire Ins. Co. (Mich.) 


Testimony given before grand jury, admissible to bind witness who 
gave it. Administrator is purely nominal party and parents are 
real parties in interest. McDonald vs. Mutual Life Ins. Co. 
(Iowa) 
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Testimony by a witness at coroner’s inquest offered by defendant is 
properly excluded, particularly where the witness was present 
and testified at trial on defendant’s behalf. Travelers’ Ins. Co. 
vs. Allen (U. ») e 

Where policy did not require testimony and verdict at coroner’s in- 
quest to be submitted with proofs, voluntary submission thereof 
did not render them admissible in action on policy. American 
Nat. Life Ins. Co. vs. White (Ark.) 

Fact that there was a doctor practicing in the neighborhood and living 
within one mile of plaintiff was not material. Provident Life 
& Accident Ins. Co. of Chattanooga, Tenn., vs. Black (Ala.).. 

Insured might introduce testimony of those from whom he purchased 
goods to prove his loss with reasonable precision. Polizzi vs. 
Commercial Fire Ins. Co. 


Evidence as to opinion given by insurer’s employee as to property 
being a coinsurance risk is material as showing that employee 
in fact waived written notice as to additional insurance. 
Mechanics’ & Traders’ Ins. Co. vs. Dalton (Tex.) 


Plaintiff showed that he drove automobile aboard ferryboat, left it 
near front, put on the brake, stopped the engine and went into 
the cabin before boat started, and several minutes later, when 
boat,was in the stream, came out and found it gone with chain 
at rear end of boat lying loose on deck. Held a prima facie 
case of theft. Chepakoff vs. ee Ben Franklin Fire Ins 
-Co. of Pittsburgh, Pa. (N. Y.) 

Evidence was sufficient to show assent. of insurer to assignment of 
policy. Continental Ins. Co. vs. Bradley (Ky.) 

On the facts stated the evidence in a burglary case examined and 
held insufficient to sustain a verdict. Grayson vs Maryland 
Casualty Co. of Baltimore, Md. 

Facts found by jury and the evidence also was sufficient to sustain 
findings for plaintiff on the issues of waiver and estoppel as 
against defense of concurrent insurance without indorsement. 
Mechanics’ & Traders’ Ins, Co. vs. Dalton (Tex.) 

Statement of general manager that he had sent insured no notice of 
maturity of premiums, that he could not say whether local agent 
had sent such notice, but presumed that he had, is too indefinite 
to show course of conduct rendering necessary the giving of 
such notice before declaring forfeiture. Mills vs. National Life 
Ins Co. (Tenn ) 

Evidence held not to show that erysipelas was caused by accident. 
General Accident, Fire & Life Assur. ete Ltd., vs. Murray 
(Va.) 

Evidence sufficient to warrant finding. that there was the equivalent 
of an unqualified oral assignment of each policy, accompanied by 
its delivery. to claimants. Potvin vs. Prudential Ins. Co. of 
America (Mass.) .... ° ee 

Evidence showed that agent. had power to bind insurer by statement 
of what annual premium would be. Illinois Bankers’ Life 
Ass’n vs. Dodson (Tex.) ° 

Where authorized survey of vessel before commencing voyage reported 
her seaworthy, evidence of a very clear and convincing character 
is required to overcome such proofs. Fireman’s Fund Ins. Co. 
vs. Globe Nav. Co. et al. The Nottingham (U. S. eeeeve 

Evidence showed merely insured’s notice to insurer that he intended 
at some future time to take out additional insurance in some 
indefinite amount. Anderson vs, Interstate Business Men’s Ac- 
cident Ass’n of Des Moines, Iowa (S. D.). ° 

Evidence held to show insurer’s waiver of provision of rider that 
mangling machines operated by insured should be provided with 
fixed guards. Compton Heights Laundry Co. vs. General Ac- 
cident, Fire & Life Assur. Corp., Limited, of Perth, Scotland 
(Mo.) eee 

Evidence held to show that servant of insurer was peremptorily dis- 


229 


295 


166 


177 


207 


234 


missed. Gardner vs. Metropolitan Life Ins. Co. (Mass.)...... 30 


Where case turned on whether insured paid fifth premium before 
ceasing to pay, or gave his note for it, trial court was not bound 
to believe the statements made in testimony of insurer’s wit- 
ness concerning what the record of the company showed, but 
could find for plaintiff on her prima facie case made by the 
presumption that loan to insured on policy was such, especially 
where it was clear that witness was only stating his interpre- 
tation of the record. Crowe vs. Bankers’ Life Ins. Co. (Mo.).. 

Evidence held insufficient to show that insured’s representation as to 
amount of annual salary was false and known by him to be false, 
and was made with intent to deceive. Murphy vs. National 
Travelers’ Benefit Ass’n (Iowa) 

Although it is not necessary to establish the corpus delicti by direct 
testimony in an action on burglary policy, it is essential to show 
facts from which the inference of loss by burglary reasonably 
and naturally follows. National Surety Co. vs. Redmon (Ky.).. 
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Evidence held to show that statements in procuring insurance on a 
horse and making proof of loss, while false, were neither ma- 
terial nor fraudulent, so that policy was not avoided. Kentucky 
Live Stock Ins. Co. vs. McWilliams (Ky.) 


Fact that proofs had been submitted on another policy and that within 
the ninety-day period insurer denied all liability on policy in 
question were evidence of waiver of formal proofs. Liebing 
vs. Mutual Life Ins. Co. of New York (Mo.) 


Evidence showing issuance and delivery, payment of all premiums 
due at time of death, policy being in evidence, and notice or 
proof of death and nonpayment of policy being admitted, dis- 
charged plaintiffs’ burden of proof. Allen et al. vs. Standard 
Ins. Co. (Ala.) 


Evidence by insured’s children that ueneed was not over prohibited 
age with other evidence sufficient to support verdict. Lincoln 
Reserve Life Ins. Co. vs. Morgan et al. (Ark.) 

Examination of deceased by physician chosen by insurer was some evi- 
dence that disease did not exist when policy was executed and 
is some evidence that if it existed it was known to and waived 
by insurer. Baker et al. vs. Metropolitan Life Ins. Co. (S. C.).. 

Evidence held to sustain insurer’s claim of fraudulent exaggeration 
of amount of loss. Corn Novelty Co., Inc., vs. Norwich Union 
Fire Ins. Soc., Ltd., of Norwich, England (N. Y.) 

Evidence insufficient to justify finding that alleged adjustment had 
taken place. Polizzi vs. Commercial Fire Ins. Co. (Pa.) 

Agreement of insured in negotiating settlement of another policy in a 
suit that the value of goods was certain sum is admissible but 
not conclusive of value. Harris vs. Hartford Fire Ins. Co. (Mo.) 

While in an action for death through external, violent and accidental 
means the allegation as to where insured met death may be 
sustained by proof of circumstances as well as by direct evidence, 
the proved facts in this case considered in connection with the 
detensive facts developed upon cross-examination were not suffi- 
cient to make a jury question and the court did not err in direct- 
ing a verdict. Fulton vs. Metropolitan Casualty Ins. Co. of New 
York (Ga.) 

Evidence as to work insured was able to do after accident held to 
support court’s finding that he was pieeiend disabled. American 
Liability Co. vs. Bowman (Ind.) 

Conclusions of jury, necessarily included in. verdict returned, 
assured met death in collision with lumber on wagon being 
hauled by team while he was passing it on a motorcycle, is sup- 
ported by sufficient circumstantial evidence. Hylaman vs. Mid- 
land Ins. Co. (Minn,) 

If felonious killing of insured by beneficiary rendered policies void, 
burden to establish such killing rested on insurer. New York 
Life Ins. Co. vs. Veith (Tex.) . 

Evidence supported finding that while injury caused disability for 
sixty weeks, that thereafter disease was responsible. Reiff vs. 
Interstate Business Men’s Acc. Ass’n of Des Moines, Iowa (Ark.) 

Evidence sufficient to warant finding that agent was “duly author- 
ized’”’ to accept notice of claim. eae vs Standard Life & 
Accident Ins. Co. (Mass.) see 

Evidence warranted the verdict. Home “Sav. “Bank of Columbus vs. 
Massachusetts Bonding & Ins. Co.—Massachusetts Bonding & 
Ins. Co. vs. Home Sav. Bank of Columbus (Ga.).. 

Bond insuring to savings bank fidelity of its treasurer, though resem- 
bling suretyship, is a contract of insurance to which rules gov- 
erning ordinary contracts are applicable. Home Sav. Bank of 
Columbus vs. Massachusetts Bonding & Ins. Co.—Massachusetts 
Bonding & Ins. Co. vs. Home Sav. Bank of Columbus (Ga.).... 

Evidence sufficient to show that delivery of policy was conditional on 
accetance by him within thirty days and that it was not ac- 
cepted. Rivard vs. Continental Casualty Co. (Me.) 

Evidence sufficient to justify finding that premium had been paid. 
Johnson et al. vs. Bankers’ Life Co. (Mo.) .... 

Evidence sufficient to justify inference’ that insurance would only be 
operative during time vendor had right to exercise his option and 
that after that plaintiff had no interest in policy. Camden Whole- 
sale Grocery vs. National Fire Ins. Co. of Hartford, Conn., et al. 
Ce Gi 

Evidence held not to show that defendant company complied with stat- 
ute. Merchants’ Reciprocal Underwriters of Dallas vs. First Nat. 
Bank of Canadian et al. (Tex.) 

Where defense was that fire was result of arson and that members| of 
insured firm were guilty of intentional fraud, instruction that 
fraudulent intent must be established by preponderance of evi- 
dence was correct. Jacobs et al. vs. Queen Ins. Co. of America 
(Mich.) 

Evidence showed there was an oral agreement that policy ‘was trans- 
ferred to plaintiffs who had bought from church trustees. Beal- 
mer et al. vs. Hartford Fire Ins. Co. (Mo.) ° 
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Fact that insurer investigated loss without insured’s knowledge insuffi- 
cient to show waiver of the sixty-day requirement. A€tna Ins. 
Co. of Hartford, Conn., va. Jones (Ind.).....cccceseeececcecsees 

Where insured had died of appendicitis shortly after falling on side- 
walk and injuring his abdomen and expert witness had testified 
that appendicitis was caused by fall, jury was justified in so 
finding tna Life Ins Co. vs. Wicker (U. S.) é00.0.6nns 

Evidence insufficient to show that death was caused by motorcycle 
coming in contact with a moving vehicle within provisions of 
policy. Great Eastern Casualty Co. vs. Kelley (Tex.)............ 

Evidence showed that cause of insured’s death was aneurism induced 
by accidental blow, not arterio-sclerosis superinduced by dis- 
ease. North American Accident Ins. Co. vs. Miller (Tex.)...... 

Evidence insufficient to show that insured’s accounts were either faked 
or inaccurate. Horwitz et al vs. United States aw & Guar- 
anty Co. (Wash.) ....... ° 

The evidence ‘shows that the minds of the parties ‘never “met and 
hence no contract between them was entered into. Johnson vs. 
Mennonite Mut. Fire Ins. Co. 

Where instalments of insurance were due upon acceptance of proofs. ot 
death and annually thereafter, verdict should have included only 
the instalments falling due prior to action with interest until 
time of trial. Bonslett vs. New York Life Ins. Co. (Mo.)........ 

It was error to allow plaintiff beneficiary to recover interest from day 
of disappearance on amount of policy and premiums paid by 
insured before such disappearance, there being no receipt and 
no approval, and no proper rejection of proofs of death, until 
filing of suit; but interest was recoverable on such policy pro- 
ceeds only from date of suit. New York Life Ins. Co. vs, 
Brame (Miss) ne 

Where assured disappeared and " proofs were not made until “seven 
years thereafter. and shortly before action on policy, insurer was 
not liable for interest on amount of policy before commencement 
of action. Equitable Life Assur. Soc. vs, Brame (Mis.)) 

Where jury specially found that property insured was not formerly 
known by third party and there was ample evidence to establish 
the finding, motion for directing verdict for defendant was 
properly denied. Milwaukee Steel Type & Die Co. vs. American 
Cent. Ins. Co. (Wis.)....... 

Court did not err in refusing peremptory instruction “for a@efendant, 
assuming as a matter of law that evidence was not sufficient to 
raise issues of waiver and estoppel. echanics’ & Traders’ Ins. 
Co. vs. Dalton (Tex.).... 

Breach pleaded more than two years after. policy became incontestable 
was no defense and court should direct verdict for plaintiff. 
Mutual Life Ins. Co. of N. Y. vs. Buford (Okla.)... 

Whether defendant vexatiously refused to pay is a matter of fact to 
be determined by the trier of the facts from a survey of all the 
circumstances. Dodge vs. New York Life Ins. Co. (Mo.)........ 

Evidence that deceased, a dentist, was inoculated from a patient 
afflicted with pyorrhea. held to warrant submission to jury. 
Merrick vs. Travelers’ Ins. Co (Mo.). seens aseee 

Whether examiner knew that the answers he wrote down. in| applica- 
tion of illiterate were false was for jury; whether company 
authorized its agent to accept note payable to himself for 
premium and whether he was authorized to extend time was 
for jury. Hutchins et al. vs. Globe Life Ins. Co. et al. (Ark.). 

Where the defense was noncompliance with the iron safe clause and 
the facts as to the books kept were undisputed, the question 
of whether they complied with the policy was one of law for 
the court. Home Ins. Co. of New York vs. Williams (U. S.).... 

Question whether death was accidental was for the jury. Travelers’ 
Ins. Co. vs. Allen (U. 8S.) 

The undisputed statement of facts in the certificate controlled the in- 
ferences of the cause of death arising from the fact of a fall, 
rendering it impossible to say as a matter of fact that directors, 
as reasonable men, should have decided that death was due 
wholly to accident. Page vs. Commercial Travelers’ Eastern 
Acc. Ass’n (Mass.) 

Where there was conflicting evidence under a liability policy as to dis- 
claimer to assured of seriousness of accident by husband of in- 
jured woman, as bearing on excuse for failure to give notice, 
it was an issue for jury. Lucas vs. New Amsterdam Casualty 
Co. (N. Y.) 

Evidence held sufficient to make jury question of theft of property 
insured against theft. Fine vs. New Amsterdam Casualty Co, 
(N. Y.) 

Question of vexatious refusal to pay was for the jury. Compton 
Heights Laundry Co. vs. General Accident, Fire & Life Assur. 
Corp., Limited. of Perth, Scotland (Mo.) 

What are “repairs usual and necessary,” etc., presents ‘a jury ques- 
tion. Refusal to non-suit or direct a verdict by trial court was 
~ error. fen Sommer Faucet Co. vs. Commercial Comnaity 
ns. Co. (N. ‘ 
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While in an action for death through external, violent and accidental 
means the allegation as to where insured met death may be 
sustained by proof of circumstances as well as by direct evidence, 
the proved facts in this case considered in connection with the 
defensive facts developed upon cross-examination were not suffi- 
cient to make a jury question and the court did not err in direct- 
ing a verdict. Fulton vs. Metropolitan Casualty Ins. Co. of New 
York (Ga.) 


Conflict of evidence on question of identity of defendant’s witness 
claiming to be insured makes question for jury. Bonslett vs. 
New York Life Ins. Co. (Mo.) 

Whether insured was in sound health when policy was issued was 
for the jury. Hicks vs. Metropolitan Life Ins. Co. (Mo.).. 
Where evidence was conflicting whether homicide was legally justi- 
fiable was for jury. American Nat. Life Ins. Co. vs. White 

(Ark.) 

It was a jury question whether servant of insurer holding policy to 
become void if he should leave company, was discharged, or 
voluntarily resigned. Gardner vs. Metropolitan Life Ins. Co. 
(Mass.) 


of loss could not be disregarded on ground that statements 
improperly included constituted false swearing by insured touch- 
ing matters relating to insurance, and showed that the in- 
terest of insured was other than unconditional and sole owner- 
ship, but the matter was properly submitted to the jury. Bleznak 
vs. Springfield Fire & Marine Ins. Co. (U. 8S.) 

Where alleged cause of death is accidental fall caused by slipping of 
a ratchet screwdriver, and where there is direct evidence 
that instantly after fall insured became ill and died within a 
few hours, the expert testimony as to cause of death being con- 
tradictory, question of cause of death is for jury. Hanley vs. 
Fidelity & Casualty Co. (Iowa.) 

Where alleged cause of death is an accidental fall caused by slipping 
of ratchet screwdriver, and where there is direct evidence show- 
ing circumstances of fall, and that instantly after fall insured 
became very ill and died within a few hours, expert testimony 
as to cause of death being contradictory, question of cause is for 
jury. Hatfield vs. Iowa State Traveling Men’s Ass’n (Iowa).... 


Where owner stated that he paid $1,105 for horse, as he counted it, in 
cash, cash notes same as cash, and agent wrote in application 
“$1,105 cash,” and said it did not make any difference, it cannot 
be said as a matter of law that statement was fraudulent. 
Kentucky Live Stock Ins. Co. vs. McWilliams (Ky.) 

Evidence of defendant’s stenographer that she remembered the ac- 
cident and that while she had no specific and separate recol- 
lection of mailing a notice of this accident to plaintiff, she 
always mailed notices of accidents and did mail this one, held 
sufficient to take question, of whether or not notice was mailed, 
to the jury. United States Fidelity & Guaranty Co. vs. W. P. 
Carmichael Co. 

Where policy, payment of certain premiums, the death of insured, and 
assignment to plaintiff were admitted and there was evidence of 
death’s occuring during extension period and that proof of death 
was waived, it was error to direct nonsuit. Liebing vs. Mutual 
Life Ins. Co. of New York (Mo.) 

An affirmative charge given for plaintiffs without hypothesis was error, 
where determination of issues whether all premiums were 
paid to insured’s death, and whether he died while policy was 
in force, was left to parol testimony; these questions being 
for jury. Allen et al. vs. Standard Ins. Co. (Ala.) cece 


Whether insured was in good health when policy was executed and 
delivered was for jury—dquestion of insurer’s waiver was for 
jury. Baker et al. vs. Metropolitan Life Ins. Co. (S. C.) 

Under policy providing for part payment on physical disability, evidence 
held to warrant submission to jury of issue of disability. Taylor 
vs. Southern States Life Ins. Co. (S. 

Where insurer claimed premium received by it was paid and applied 
upon another policy, evidence was sufficient to submit case to 
jury. Stallings vs. Atlantic Life Ins. Co. (S. C.) . 

The fact that in application for renewal plaintiff wrote description 
of property situated on farm and after loss notified another 
company and sent a verified proof of loss before he discovered 
the mistake, would not estop him to show intention of himself 
and company, and the fact that he made proof under policy 
would not amount to election to treat policy as valid, or bar 
his right to recover from defendant. Lovett vs. National Fire 
Ins. Co. of Hartford, Conn. (Kan.) 

‘There was sufficient evidence of disagreement to submit the ques- 
tion to the jury. Dworkin et al. vs. Caledonian Ins. Co. (Mo.).. 

Jury should have been allowed to say whether or not a prima facie 
case of irrecoverable injury had been made. Wilkins vs. 
Georgia Casualty Co. (Ga.) 
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Evidence showing death of insured by accidental means raised pre- 
sumption that death was accidental and, together with admissions 
in answer, was sufficient to carry case to jury; and court erred 
in awarding a nonsuit. Newsome vs. Travelers’ Ins, Co. (Ga.).... 

Whether prevailing medical testimony ascribed death to fall either di- 
rectly or through pneumonia caused thereby was for the jury. 
National Life & Accident Ins. Co. vs. Cox (Ky.) 

It cannot be held as matter of law that failure to reveal to life com- 
pany facts known to its agents shows an intent to deceive. Brig- 
ham vs. Mutual Life Ins. Co. of New York (Wash.)...... 

It was for jury to say whether any representations inducing execution 
of bond were true or untrue and whether material. Home Sav. 
Bank of Columbus vs. Massachusetts Bonding & Ins. Co.—Massa- 
chusetts Bonding & Ins. Co. vs. Home Sav. Bank of Columbus 
(Ga.) 642 

The disputed question of authority of agent of fire insurance company 
to receive notice or waive breach of condition of policy is for 
jury. Southern States Fire Ins. Co. of eee vs. Kronen- 
berg (Ala.) 580 

Where issue was whether disability was total or partial ‘it was error 
to instruct peremptorily for insured. National Life & Accident 
Ins. Co. vs. Henderson (Ark.) 

Evidence whether answers of applicant who could not read or write 
English were correctly transcribed was for the jury. Feinberg 
vs. New York Life Ins. Co. (Pa.). 

Evidence not sufficient to warrant directed verdict for defendant not- 
withstanding testimony of physician that he had informed de- 
ceased prior to time he made application that deceased had 
tuberculosis. Goertz vs. Continental Life Ins. & Inv. Co. (Wash.) 716 

The intent with which the false swearing was done was for the jury. 
Barrett vs. Connecticut Fire Ins. Co. (Mich.) 797 

Question of the origin of the fire was for the jury. Veenstra vs. 
Farmers’ Mutual Fire Ins. Co. of Ottawa and Allegan Counties 
(Mich. ) 798 

Whether there has been a waiver of conditions is not a question for 
court where the facts are not conceded and testimony is con- 
flicting and the proofs are capable of more than one construc- 
tion. Ramat et ux. vs. California Ins. Co. of San Francisco 
(Wash. ) 

It was for the jury to determine whether disability was caused by 
accident where there was medica! testimony that but for the 
accident he would not have been inconvenienced by the adhe- 
sions. Kelley vs. Pittsburgh Casualty Co. (Pa.) soe 


Instruction was fully responsive to defendant’s special prayer fer an 
instruction. Collins vs. United States Casualty Co. (N. C.). 

The insurer’s rights were sufficiently protected by instructions that ‘if 
applicant made statement in answers knowing they were false 
and if policies were issued in reliance upon them and insurer 
promptly rescinded contract on ascertaining truth, there could 
be no recovery. Feinberg vs. New York Life Ins. Co. (Pa.).. 

Requested instruction assuming that contract regarding note was not 
abrogated by company’s refusal to issue policy was properly 
refused. Texas Life Ins. Co. et al. vs. Huntsman et al. (Tex.).. 

There was no error in charging jury that gist of defense was that in- 
sured was addicted to excessive use of liquor. Fowler vs. New 
York Life Ins. Co. (8S. C.) E 

The evidence shows that the minds of the parties never met. ‘and 
hence no contract between them was entered into. Johnson vs. 
Mennonite Mut. Fire Ins. Co. ° 

For plaintiffs to recover, jury must have found that policy was actu- 
ally transferred. Bealmer et al. vs. Hartford Fire Ins. Co. (Mo.) 

As the answers to the questions in the application included in the policy 
were false, and as insured’s signature was subscribed to the 
settlement, refusal of insurer to pay the loss cannot be 
deemed vexatious, warranting damages or attorney’s fees. 
Shockey vs. Fidelity-Phenix Fire Ins. Co. of New York (Mo.).... 

Fire company of London, not shown to have been authorized to do a 
hail business in this state, is not liable for attorney’s fee. 
Ring vs. Pheenix Assur. Co., Ltd., of London (Kan.) 

Attorney’s fee of $1,000 on recovery of $8,000 is reasonable. 
Life Ins. Co. vs. Taylor (Ark.) 

Where beneficiary made a settlement which was set aside for fraud 
court can allow beneficiary attorney’s fee. North American Acci- 
dent Ins. Co. vs. Miller (Tex.) oe 


XIX. Reinsurance. 


(679) Contract whereby company reinsured another company which had 
issued employer’s liability policy to plaintiff and agreed that 
any liability or expense under former company’s policies would 
be assumed and paid, was more that a contract of rein- 
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surance, and was made for the benefit of the insured, rendering 
the second company liable to the insured. Southern States Fire 
Ins. Co. et al. vs. Hand-Jordan Co. (Miss.) encce 

Reinsurance—Defendant was obligated to pay a default ‘in| a  guar- 
dianship bond issue by the reinsured company for which no 
notice of claim has been filed before date named in contract of re- 
insurance and which, from allegations of complaint, has not 
accrued before contract of reinsurance was entered into. Turner 
ve. National Surety Co. (NM. Fij.ccsccccccces 

It is competent for reinsuring company to agree to be directly ‘liable 
to policyholder by terms of reinsurance <r Meyer vs. 
National Surety Co. (N. J.) 

Where society took over ‘contracts of another society “without. issuing 
a new policy, but merely assuming all the covenants of society 
under its certificate, a ‘“‘novation” was not effected and contract 
remained as before. Jones vs. Commonwealth Casualty Co. (Pa.) 

It is competent for reinsuring company to agree to be directly liable 
to policyholder by terms of reinsurance agreement. Meyer vs. 
National Surety Co. (N. ee 


Mutual Benefit Insurance. 
CORPORATIONS AND ASSOCIATIONS. 


Policy making by-laws, etc., part thereof is on the assessment plan 
= the statute. Hill vs. Business Men’s Accident Ass’n 
(Mo ) ° 

The state authorities are given such control of fraternal associations 
as to require state to see that the interests of members are not 
sacrificed by unauthorized usurpations of authority. This court 
has original jurisdiction of an action brought by the Attorney 
General in behalf of the insurance board. State vs. Supreme 
Forest Woodmen Circle et al. (Neb.). 

Trial judge on interlocutory hearing did not err in making order re- 
straining defendants from certain acts complained or, nor in 
appointing receivers for the purpose stated. Daniel et al. vs, 
Jones et al. (Ga.) 

When the court has taken jurisdiction of affairs of society it is duty 
of court to see that its judgment is effective and not violated. 
Complaints of violations of orders of court or misdemeanors of 
officers in connection with affairs of the order must be addressed 
to the court. State vs. Supreme Forest Woodmen Circle et al. 
(Neb. ) 

If the regular record of the proceedings ‘of an election of an order 
is not impeached in the pleadings nor attacked without objection 
in evidence, the minutes kept by the proper officer and duly 
certified will control. State ex rel. De Bolt vs. Kelly (Neb.).. 

Fraternal associations must, under statute, have representative form 
of government. State vs. Supreme Forest Woodmen Circle et al. 
(Neb.) 

Fraternal associations must, under statute, have representative form 
of eee State vs. Supreme Forest Woodmen Circle et: al. 
(Neb.) 

When the language of the controlling writing is at some point am- 
biguous, practical construction by the parties themselves must 
—.. State vs. Supreme Forest Woodmen Circle et al. 
(Neb.) 

By-laws of association providing for benefit of certain sum must be 
construed with other by-laws prescribing duty of members to 
contribute. Doscher vs. Vanderbilt (N. Y.) 

By-laws providing that local officers should be considered as agents 
and that acts as such shall be construed as having been done for 
members and applicants for membership are valid. Somo vs. 
Supreme Court I. O. F. (Ore.) 
of plaintiff society provide for trial of members before a com- 
mittee, give committee power to pronounce sentence of expulsion, 
provide for appeal to national council, and make judgment of 
trial committee final if not appealed from—method of appeal 
must be reasonable. National Council of Knights & Ladies of 
Security vs. Turovh (Minn.) 

Member may withdraw at any time without consent of association or 
beneficiary in life policy. Somo vs. Supreme Court I. O. F. (Ore.) 

Where questions of fraud or mistake in the election of officers are 
raised in good faith and are determined by voters themselves, 
the courts will not interfere. State ex rel. De Bolt vs. Kelly 
(Neb.) coor 

Local lodge, on facts stated, acted as agent of Supreme Lodge. In 
action for the damages for the death of one killed while being 
initiated it could not be said as a matter of law that local lodge 
did not have apparent authority to make certain electrical stunts 
part of its initiatory work—intestate had a right to rely upon 
apparent authority of the local lodge to conduct such stunts. 
Supreme Lodge of World. Loyal Order of Moose. vs. 
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Supreme authority of order, which, by constitution, is made ‘‘judge of 
election and qualification of its officers’’ may at the same meet- 
ing and immediately after an election of an officer is declared 
reconsider the election and take another ballot. State ex rel. 
De Bolt vs. Kelly (Neb.). 2.5%:5 

Constitution of the order creates executive council which is subordinate 
to the Supreme Forest. Council could not authorize a committee 
to conduct “the business of the order generally’’ without the 
approval of a specified number of the members of the Supreme 
Forest. State vs. Supreme Forest Woodmen Circle et al. (Neb.) 

Delivery and acceptance of property in accordance with the contract 
and subsequent correspondence wherein defendant in effect recog- 
nized its obligation as its own was sufficient evidence of approval 
of the contract to make a prima facie case. Witherow vs. 
Mystic Toilers (Utah) 

Requested instruction defining “accident’’ in such a way as to lead 
jury to believe that if insured voluntarily undertook to drive 
a screw and in so doing slipped and fell the injury was not 
— is properly refused. Hanley vs. Fidelity & Casualty Co. 
(Iowa) 

A beneficial association with which another is consolidated and which 
assumes insurance contract liabilities is liable to members of 
latter. Smith vs. Our United Brotherhood et al. (Tex.) 


THE CONTRACT IN GENERAL. 


Certificate of membership in mutual benefit association is a contract 
of insurance. Williams vs. Supreme Conclave Improved Order of 
Heptasophs (N. C.) 

Where association disbanded and ‘member thereater died, her benefi- 
ciary could not recover from association the amount of policy on 
theory of contractual obligation, since she could not recover 
against members individually. Doscher vs. Vanderbilt (N. Y.).. 

Certificate in mutual benefit association issued to citizen of North 
Carolina is, under statute, deemed to have been made within 
the state. Williams vs. Supreme Conclave Improved Order of 
Heptasophs (N. C.) ° 

Where benefit, policy was payable to insured’s wife or “legal represen- 
tatives,”” and there was nothing to indicate that the words were 
not used in their ordinary sense, they meant executors and 
administrators. Vanderbeck vs. Protected Home Circle (N. Y.).. 

Statute of state under whose laws society was organized, is organic 
law of society which regulates and controls. Bush vs. Modern 
Woodmen of America et al. (Iowa) .... 

If defendant by a course of conduct had established “general custom 
of accepting approval of applications by medical examiners in 
chief as an acceptance thereof by board of control, examiner's 
acceptance amounted to an acceptance by defendant. Supreme 
Lodge, K. P., vs. Graham (Ind.) 

Where basis of contract is application, policy and by-laws, they will 
be considered in construing the contract. Marshall vs. Loco- 
motive Engineers’ Mut. Life & Accident Ins. Ass’n (W. Va.).. 

Mere form of organization is not conclusive if organization is in fact 
carrying on insurance business rather than a benevolent associa- 
tion. Jones vs. Commonwealth Casualty Co. (Pa.) 

Fraternal’s society’s charter, laws, and rules a with application 
and certificate constitute contract Hoff vs. Supreme Lodge, 
Knights of Pythias (N. Y.).. 

Stipulation for good standing in reference to nonpayment must be 
interpreted and controlled by constitution and by-laws Lyons 
vs. Grand Lodge K. P. of North Carolina (N. C.) 

Where basis of contract is application, policy and by-laws, they will 
be considered in construing the contract. Marshall vs. Loco- 
motive Engineers’ Mut. Life & Accident Ins. Ass’n (W. Va.).. 

Failure of a mutual benefit company to inform new member that its 
by-laws had been amended to reduce period within which death 
must occur to render insurer liable does not invalidate by-law 
in absence of fraud or estoppel. Hunt vs. Iowa State Traveling 
Men’s Ass’n (Iowa) ee ° cor ceeGoccces eee 

>rovisions relating to trial and expulsion are part of contract be- 
tween society and its members and are valid. National Council 
of Knights & Ladies of Security vs. Turovh (Minn.) 

Where association sets out as one of the prominent features of ‘its 
certificate a synopsis of its by-laws in such form and sub- 
stance as to lead the insured to believe that it contained all 
the provisions of by-laws, insured may rely upon such synopsis. 
Bierbach vs. Mutual Benefit Health & Accident Ass’n (Neb.).. 

Amendment by two-thirds vote in accordance with by-laws was bind- 
ing upon member. Cipriano vs. Societa San Salvatore (N. Y.). 

Notwithstanding members became such when constitution provided 
for monthly payments the order had power to increase the as- 
sessments. Holt vs. Supreme Lodge, Knights of Pythias (U. 8.). 

Classes in fraternal society could not afterwards be created so as to 
increase the number of assessments or impose election among 
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options without responding in damages as for breach of contract. 
wep vs. Supreme Conclave Improved Order of Heptasophs 
( 

Mutual accident company not required in absence of fraud or estoppel 
to inform prospective member of proposed amendment of by- 
laws reducing period within which death must occur after 
accident to render insurer liable. Hunt vs. Iowa State Travel- 
ing Men’s Ass’n (Iowa) 

By-law providing that should a member become permanently disabled, 
his policy shall be declared paid up for life, will, in absence of 
language indicating contrary intention, be considered intending 
to apply only to those thereafter becoming members, and not to 
one already a member, who under an existing by-law was 
entitled, on becoming totally disabled, to payment of half of 
his policy. Smith vs. Our United Brotherhood et al. (Tex.).... 

By-law providing that mysterious disappearance shall not be considered 
as evidence of death does not prevent application of usual rule as 
to unexplained absence under certain circumstances being suf- 
ficient to raise a presumption of death. Hannon vs. Grand Lodge 
of Ancient Order of United Workmen of Kansas (Kan.) eee 


Fact that applicant is temporarily indisposed at time of making appli- 
cation will not void policy if illness is not of permanent 
character. National Council Knights and Ladies of Security vs. 
Owen (Okla.) 

False warranty will defeat policy in beneficial association regardless 
of materiality. Hill vs. Business Men’s Accident Ass’n (Mo.) 

Statements of family history cannot be held to be warranties where 
applicants believe statements as to family history to be true. 
Loesch vs. Supreme Tribe of Ben Hur (Tex) 

Where the insured in his application or in his statement to medical 
examiner makes a statement which constitutes a fraud either 
absolute or legal, he will forfeit policy. Marshall vs. Loco- 
motive Engineers’ Mut. Life & Accident Ins. Ass’n (W. Va.).... 

If answers in application which are made part of the policy, are by 
the policy warranted to be true and are, in fact, false, policy 
is thereby forfeited though the answers were made in good faith; 
but if, on the other hand, the answers are such as must have 
been made not on the personal knowledge of the applicant, but 
upon his best judgment and belief, and it be untrue, it will not 
forfeit the policy if the answers were made in good faith. Mar- 
shall vs. Locomotive Engineers’ Mutual Life & Accident Ins. 
Ass’n (W. Va.) 

Where false statements of deceased related to slight injuries which 
did not affect his general health, they will not avoid the con- 
tract unless material to risk. Witherow vs. Mystic Toilers. 
*(Utah) 

If application showed age of deceased to be under forty-five, it would 
be binding upon her beneficiary as representation of material fact. 
Collins vs. United Brothers of Friendship and Sisters of the 
Mysterious Ten (Tex.) 


lodge is agent of the order notwithstanding application, and 
order. is liable where age of assured who was unable to read was 
changed by officer of lodge. Itzkowitz vs. Grand Lodge Inde- 
pendent Western Star Order (N. Y.) 

Beneficiary could not recover unless assured’s alleged breaches of war- 
ranties as to former health were effectually waived by com- 
petent authority. Woodmen of the World vs. McHenry (Ala.).. 

Allegation that examiner was agent to investigate applicant’s condition 
of health, etc., did not aver any authority to waive conditions. 
Woodmen of the World vs. .McHenry (Ala.) 


Widow and beneficiary could not have reformation of policy to change 
its date to conform to first application to render association 
liable. Mississippi Benevolent Mut. Aid Ass’n vs. Banks (Miss.). 

Procedure and conditions required by contract to accomplish change 
must be complied with and new certificate issued before action 
at law can be maintained. McGuire vs. Catholic Benev. Legion 
(N. J.) 


Ordinary’ rules and principles governing construction of contracts 
would apply to benefit insurance unless changed, modified, or 
abrogated by statute. Loesch vs. Supreme Tribe of Ben Hur 
(Tex) 

Insurance contract is construed in favor of insured; where there is 
no ambiguity, there is no room for construction. Union Cent, 
Relief Ass’n vs, Johnson (Ala.) 

Recovery will not be denied upon benefit policy unless its language, 
naturally construed, so requires. Kidd vs. National Council of 
Junior Order of United American Mechanics of the United 
States et al. (Tenn.) 


(728) Where benéficiary assigned all rights in writing such an assignment 
vested assignee with both legal and equitable title to policy. 
American Ins. Union vs. Allen (Tex.) 
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(C) DUES AND ASSESSMENTS. 


(743) As plaintiff was not an officer of insurer he could not maintain the 
SOG. “Wee TW TOOROOE CH. Dede ccesccnssiceuscccscsnevccccave 

Moneys received by order were earned premiums upon a valid contract 

of insurance which beneficiary had no right of action against it 

to recover. Somo vs. Supreme Court I. O. F. (Ore.)..........- 


FORFEITURE OR SUSPENSION. 


It was not a defense that member was five days in arrears at time 
of death where it did not appear that any demand for dues or 
notice of action by local lodge had been made. Lyons vs. Grand 
Lodge K. P..of North Carolina (N. C.) 

Provision against engaging in sale of intoxicating liquors at retail 
was waived by action of lodge in accepting dues and otherwise 
treating insured as a member in good standing for four years 
after he was engaged in selling intoxicating liquor at retail with 
the knowledge of two of the supreme officers of the order. 
os Order of United Workmen of Arkansas vs. Davidson 
(Ark, 

Decedent who had not been employed and who had not received com- 
pensation as bartender, though he may for another occasionally 
have waited upon customers of saloon as an accommodation, 
was not a saloon bartender within the meaning of prohibitive 
provision. Modern Woodmen of America vs. Berry (Neb.)....... 

Mutual policy not collectible if death be caused by intemperance is not 
avoided where insured drank a reasonable amount in good faith 
for medical purposes, though he was made drunk and died as a 
result. Kidd vs. National Council of Junior Order of United 
American Mechanics of the United States et al. (Tenn.) 


Where insured refused to pay payments there could be no recovery. 
Mutual Aid Union vs. Wadley (Ark.) 


Insurer was only bound to give insured notice of as . Mutual 
Aid Union vs. Wadley (Ark.) 

In absence of statute or law, notice is not a prerequisite to forfeiture 
for nonpayment. Loyal Protective Ins. Co. vs. Walker (Ark.).. 

Though society is not required to give notice of dues. if it adopts 
practice and leads members to believe that it will be given, 
it cannot declare a forfeiture without giving it. Loyal Protective 
SRB. CO. VE. WARP CARE pc cctwesvccacccvoccsvecccissesne coce 


On facts stated, held not to prevent recovery by member who had 
become more than two weeks in arrears, but had made pay- 
ments from time to time and had paid up all back dues 
before he became sick. Union Cent. Relief Ass’n vs. Hojnson 
(Ala.) 

Provision against engaging in sale of intoxicating liquors «at retail 
was waived by action of lodge in accepting dues and otherwise 
treating inaured as a member in good standing for four years 
after he was engaged in selling intoxicating liquor at retail with 
the knowledge of two of the supreme officers of the order. 
roa Order of United Workmen of Arkansas vs. Davidson 
(Ark.) 

Certificate of good health cannot be waived by the corporation 
itself, that is, through its members, so as to raise an estoppel, 
by vote of members undertaking to readmit member and sub- 
sequent acceptance and retention of dues. Societa Unione 
Fratellanza Italiana vs. Leyden (Mass.)..........sseeeeee8 os. 307 

“Where fraternal association demanded and received assessment to 
which it would have been entitled if decedent had been a member 
of it, such act constituted no waiver of decedent’s fraud in con- 
cealing his occupation in absence of actual —— Klein 
vs. Supreme Council of Loyal Ass’n (N. Y.) 

‘Statute precluded waiver, express or implied, or estoppel * predicated 
on acts or conduct of officers or members. Beiser vs. Sovereign 
Camp of Woodmen of the World (Ala.).......... 

Officer of local lodge cannot waive policy prohibiting intemperance. 
Hubbard vs. Modern Brotherhood of America (Mo.)............. 703 

Forfeiture incurred by holder of policy is waived if company, with 
knowledge of facts, subsequently collects premiums and retains 
same without objection. Modern Woodmen of America vs. 
Berry (Neb.) 550 

(761) Provision of certificate of health is not satisfied by one that ‘he is “‘still 
sick with indigestion, but improving.” Societa — Fra- 
tellanza Italiana vs. Leyden (Mass.)...........++. ° ° 307 


(B) BENEFICIARIES AND BENEFITS. 
.(166) Legislature has power to limit claims of persons who may be designated 
as beneficiaries. Bush vs. Modern Woodmen of America et 
al. (Iowa) 702 
«(769) No one can be beneficiary except one of those in the classes designated 
by statute and laws of beneficial society. Supreme Lodge, New 
England Order of Protection, vs. Sylvester et al. (Me.)........ 304 
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Statutory term “dependent” means one to whom member is under 
some duty or obligation, either legal, equitable, or moral, to 
furnish support or aid in doing so. Supreme Lodge, New England 
Order of Protection, vs. Sylvester et al. (Me.) 

Statute providing who may be beneficiaries was intended to define 
persons having insurable interests and did not apply where order 
had accepted premiums for many years in favor of children virtu- 
ally, but not legally, adopted. Clayton et al. vs. Supreme Con- 
clave Improved Order of Heptasophs (Md.) 

The word “children,” as used in certificate, was intended to include 
those who stood in that relation to head of house, though not re- 
lated by blood or affinity. Hummel vs. Supreme Conclave Im- 
proved Order of Heptasophs (Pa.) 

While “dependence,” as used in by-laws of beneficial associaton cannot 
rest upon purely voluntary or charitable impulse, it is not con- 
fined to strict legal grounds, but may rest on moral or equitable 
grounds. Fuller vs. Supreme Council of Royal Arcanum et al. 
(Ind. ) 

Where insured several years before joining has virtually adopted chil- 
dren no adoption laws then existing, and when such laws were 
passed just previous to his joining order, children were not within 
its provisions, being of age, the defense upon insured’s death 
that order subsequently adopted rule was without merit where 
society had accepted assessments for twenty-one years without 
objection. Clayton et al. vs. Supreme Conclave Improved Order 
of Heptasophs (Md.) 

Where certificate issued by a Pennsylvania society authorized to do 
business in New York was issued, delivered and paid for in 
New York, it is a New York contract. Vanderbeck vs. Pro- 
tected Home Circle CH. Wadvcccvcccccsesovcsessdcscdotscsacses e 

Oral declarations of holder of certificate are inoperative to confer bene- 
ficiary rights therein, in absence of element of contract. Su- 
pemens Eas: Wi F. We Pee Chee Gabe vt oueatstcccccdwecsuteces 

Oral statements and declarations of insured as to who would receive 
benefit on her death are immaterial and irrelevant. Carr vs. 
Grand Lodge United Brothers of Friendship of Tex. (Tex.).... 

Where member named woman as his sister and she was not related 
to him, the designation was of no effect, but that did not avoid 
the policy and it was competent for insured later to name his 
brother as beneficiary. Sharp vs. Sovereign Camp Woodmen of 
CO Wel. CROMR) a vic cceciscvereeccdencunécetianscedr dest vareesee 

Payment of death benefits should be made to husband, and relative 
whom she had intended to make beneficiary had no claim. Carr 
vs. Grand Lodge United Brothers of Friendship of Texas (Tex.). 

Member of mutual benefit society has right to change beneficiary by 
complying with laws of association. Janeway vs. Norton (Okla.). 

While beneficiary in certificate does not have a vested interest, he does 
have a contingent right and expectancy in the nature of an 
inchoate interest subject to be defeated by an exercise of the 
power of substitution substantially in the manner provided for 
by the laws of the order. Davis vs. Davis et ux. (Tenn.) 

One, procuring benefit certificate, complying with the terms thereof 
may change beneficiary without beneficiary’s consent. Suelflow 
vs. Supreme Lodge Knights and Ladies of Honor (Wis.) 

Promise to pay assessments if promisor was made beneficiary, 
sufficient to create a vested interest or limit right to change 
es Modern Brotherhood of America vs. Hudson et al. 
(Mich.) 

Parties eligible to be beneficiaries have no vested right of which they 
cannot be deprived by act of assured. Bush vs. Modern Wood- 
men of America et al. (Iowa) 

Wife named as beneficiary had no vested interest in certificate which 
assured could not control, but a mere expectancy. Suelflow vs. 
Supreme Lodge Knights and Ladies of Honor ( Wis.) 

To fule that insured must comply with law of society in order to effect 
change of beneficiary there are three exceptions: (1) Where so- 
ciety has waived strict compliance; (2) Where beyond power of 
insured to comply literally; (3) Where member has done all 
laws of society require him to do and only formal ministerial 
acts on part of society remain to be done to complete the change. 
Janeway vs. Norton (Okla.) 

On facts stated change was not accepted by the board and therefore 
not effected. Hoff vs. Supreme Lodge Knights of Pythias 
(N. Y.) 

On facts stated attempted change of beneficiary was not accepted 
by society. Hoff vs. Hoff (N. Y.) 

There must be a substantial compliance with the “method provided for 
oe of beneficiary. Knights of Columbus vs. Curran et al. 
(Conn.) 

As insured may change beneficiary, unless it is plain that beneficiary 
has by contract and performance acquired a vested interest, 
where deceased attempted to change beneficiaries, but was pre- 
vented by beneficiary’s refusal to surrender, beneficiary was en- 


(51) 





Insurance Law Journal, Vol. 49. 


titled only to sums expended for dues and assessments and con- 
templated beneficiary to the remainder. Modern. Brotherhood 
of America vs. Hudson et al. (Mich.) secees 

The acts of deceased were not a sufficient attempt on his part ‘to com- 
ply with the rules governing change of beneficiary to permit 
equity to decree an effective change. Davis vs. ene et ux. 
(Tenn.) 

‘On facts stated there was no unqualified right of possession “in B. to 
policy as would authorize her to surrender policy to associa- 
tion as contemplated by provisions in by-laws. Page vs. Bell 
(Ga.) 

Change of beneficiary must be made in manner required by contract 
and rules of association. Suelflow vs. Supreme Lodge Knights 
and Ladies of Honor (Wis.) 

Though murder forfeits beneficiary’s right to proceeds he does not 
absolve insurer from liability to others Sharpless vs. Grand 
Lodge A. O. U. W. (Minn.) 

By-law providing that where beneficiary murders assured, the benefits 
shall not be paid applies where beneficiary murders member 
though then committing suicide and dying before member. 
Greer vs. Supreme Tribe of Ben Hur (Mo.) 

Provision that if the death of a member shall occur in consequence of 
any violation of law then certificate shall be null and void 
is a reasonable and lawful provision and where member, while 
he is in act of committing a violent and unprovoked assault, 
is shot and killed by person whom he is assaulting, no recovery 
can be had. Bosler vs. Modern Woodmen of America (Neb.).... 

Jury might find that injury was approximate cause of death, even if 
peritonitis was directly due to operation. Jones vs Common- 
wealth Casualty Co. (Pa.) 

Where certificate provided that if member should die by his own 
hand, sane or insane, certificate should be void, if insured vol- 
untarily or intentionally drank acid with the intention of pro- 
ducing death when his mind was sound, certificate was for- 
feited, but not if poison was not voluntarily or intentionally 
taken. Sovereign Camp of Woodmen of the World vs. Valentine 
(Ky.) 

Statement of beneficiary made in proofs of death that insured had 
committed suicide was not an estoppel against a right to sue 
on certificate. Michalek vs. Modern Brotherhood of America 
(lowa) 

Certificate providing that proof of death should be made within sixty 
days after knowledge thereof does not require formal notice of 
disappearance. White et al. vs. Brotherhood of Locomotive Fire- 
men (Wis.) 

On the evidence stated, beneficiary was entitled to recover, on death 
of insured, who was suspended, reinstated, and died within 
twelve months thereafter, only $3000. Grand Lodge, Colored 
Knights of Pythias, et al. vs. Horace (Tex.) 

In suit to recover upon certificate, defendant fourth company may deduct 
from amount of certificate the difference between rate paid by 
member and rate named in constitution of third and preceding 
company for a period equal to expectancy of life of person of 
that age based upon American Experience Table of Mortality. 
Continental Beneficial Ass’n vs. Arbogast et al. (Okla.) 

Fraternal society sustains no relation of trust toward one who brings 
a law suit against it to enforce an alleged liability unaer cer- 
tificate of a member whom society has undertaken to expel. 
Marcus vs. National Council of Knights & Ladies of Security 
(Minn.) 

While beneficiary’s right is not vested, but an expectancy, upon in- 
sured’s death the interest becomes vested, and this the insurer 
cannot change. Clayton et al. vs. Supreme Conclave Improved 
Order of Heptasophs (Md.) 

Where insured has no nearer relatives than children named as Benefi- 
ciaries, who were virtually, though not legally adopted, and in- 
surance must either go to them or lapse, his intention will gov- 
ern, and they will take proceeds. Clayton et al. vs. Supreme 
Conclave Improved Order of Heptasophs (Md.) 

Where plaintiff was named as beneficiary, divorce did not deprive her 
of her right to recover full value. Somo vs. Supreme Court I. 
oO. F. (Ore.) 

4795) Where beneficiary has murdered assured, sole heir of deceased, who 
would take upon death of eligible beneficiary, may recover. 
Sharpless vs. Grand Lodge A. O U W. (Minn). 

(796) Society properly paid money to administratrix of L. and ‘was entitled. to 
enjoin a suit at law by R. Supreme Lodge K. P. vs. Rutzler 


(N. J.) Se 
<797) Fact that beneficiary was required to pay more than amount of assess 
ments for attorney’s fees and expenses does not defeat local 
lodge’s lien for payment made by it which enabled beneficiary 


to recover what she did recover. Lindsay et al. vs. Hotchkiss 
et al. 
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(800) Company is not liable for statutory penalty for refusing to pay claim 
for which it was afterward found liable. Kidd vs. National 
Council of Junior Order of United American Mechanics of the 
United States et al. (Tenn.) 


ACTIONS FOR BENEFITS. 


If proper application for new certificate be refused by subordinate 
council and rules of order provide for appeal from such refusal 
to supreme council, that remedy must be exhausted before right 
of action arises. McGuire vs. Catholic Benev. Legion. (N. J.).. 

Judgment by default cannot be rendered where service was had only 
on the recorder of a local lodge. International Order of Twelve, 
Knights and Daughters of Tabor, vs. Brown et al. (Tex.)...... 

Facts proven are sufficient to show that association was doing business 
in Wisconsin. Wold vs. Minnesota Commercial Men’s Ass’n 
(Minn.) 

As statute required defendant to consent that process could be served 
upon it by making service upon Insurance Commissioner, defend- 
ant was estopped from denying it had given such consent. Wold 
vs. Minnesota Commercial Men’s Ass’n (Minn.) 

Waiver in order to be available to beneficiary must be specifically 
pleaded. Edwards vs. Sovereign Camp Woodmen of the World 
(Okla.) 

On facts stated the answer was a good defense as against a genera! 
demurrer. Janeway vs. Norton (OKI18.).......cccseeeeecerecece 

Where petition claimed that decedent joined mutual company when 
certain by-laws were in force, which the answer denied, a reply 
alleging receipt of by-laws to this effect cannot enlarge petition 
so as to charge fraud or estoppel. Hunt vs. Iowa State Travel- 
ing Men’s Ass’n (Iowa) 

Performance of conditions precedent may be averred generally by 
either party. Sovereign Camp of Woodmen of the World vs. 
Hodges (Fla.) 

Where prima facie value of policy is $1,000, the declaration for recovery 
thereon need not allege failure or refusal to make assessments. 
United Woodmen Benefit Ass’n vs. Ivy (Miss.).........0.ee0000% 

Where insured’s membership at time of death was admitted, question 
of default in assessment became one for affirmative allegation 
and proof by association. Victoria vs. Musical Mut. Protective 
Ass’n (N. a} 
should have sustained demurrer, since the defendant, when sued, 
has right to insist that record as to parties shall be in such 
condition that judgment rendered against him will bar a sub- 
sequent recovery upon same cause of action. American Ins. 
Union vs. Allen (Tex.) 

On denial of liability a prima facie right of recovery is established. 
Lyons vs. Grand Lodge K. P of North Carolina (N. C.) 
Burden was on plaintiff to prove that insured performed all conditions 

required. Mutual Aid Union vs. Wadley (Ark.) 

Burden of proof was on defendant to establish alleged falsity of answer 
in application. Loesch vs. Supreme Tribe of Ben Hur (Tex.). 

Where defense was that insured came to his death by suicide, burden 
of proof is on the party averring suicide, but need not be 
established beyound reasonable doubt. Sovereign Camp of the 
Woodmen of the World vs. Hodges (F1a.)........cccecccccccecs 

Defense of suicide, expressly excepted, is an affirmative defense, 
burden of establishing which is upon insurer. Michalek vs. 
Modern Brotherhood of America (Iowa) 

Under mutual benefit policy, providing for payment of sum equal 
to total assessments of members who shall meet their assess- 
ments, and not to exceed* $1,000, the liability is prima facie 
$1,000; such provision being in effect a promise to pay $1,000 
or so much thereof as may be collected from certain persons, 
United Woodmen Benefit Ass’n vs. Ivy (Miss.).........seeeeee0% 

Where association admitted liability and asked court to designate proper 
beneficiary, evidence that plaintiff was not related to insured and 
that by-laws provided she could not recover as dependent with- 
out proof of such dependency, burden was on beneficiary to 
prove she was dependent. Fuller vs. Supreme Council of Royal 
Arcanum et al. (Ind.) 

Before beneficiary could recover it was incumbent upon her to show not 
only that insured died, but died while certificate was in force. 
Clement vs. Knights of Maccabees of the World (Miss.) 

Death of insured being established, it devolved upon defendant to show 
that insured had committed suicide. Sovereign Camp of Wood- 
men of the World vs. McCulloch (Tex.) 

Presumption would be that deceased stated correct age, and it de- 
volved upon defendant to prove contrary. Collins vs. United 
Brothers of Friendship and Sisters of the Mysterious Ten (Tex.). 

Company has burden of proving that mutual benefit policy has been 
avoided by a violation working a forfeiture. Kidd vs. National 
Council of Junior Order of United American Mechanics of the 
United States et ah. CHOU). occcccdocendessscccccececcssscesecs 714 


(53) 





Insurance Law Journal, Vol. 49. 


There being no proof that manner of making change of beneficiaries 
was prescribed by the constitution, by-laws, or regulations of 
association, it must be presumed that insured was left to change 
beneficiary within designated class as he saw fit. Suelflow vs. 
Supreme Lodge, Knights and Ladies of Honor ( Wis.) ohee 


Evidence as to insurer’s system of business, etc., was competent to 
show its compliance with certificate on issue as to whether 
insured had paid assessment as aera Mutual Aid Union vs. 
Wadley (Ark.) ....... 

Court properly excluded certificates “ot plaintiff, “attending” ‘physician, 
and coroner, furnished insurer by plaintiff under terms of 
policy, since to make the testimony admissible in such form 
there would have to be an agreement of the parties. Brother- 
hood of American Yeomen vs. Hickey (Tex.) 

The objection to evidence was without merit and there was no ‘error in 
overruling certiorari. Wilson vs. Grand Lodge Brothers and 
Sisters of Love (Ga.) 

Exclusion of evidence of application for membership and by-laws of 
original insurer on ground that application and by-laws were not 
attached to certificate required was error, and such act applies 
to accident insurance companies, but not to beneficial societies. 
Jones vs. Commonwealth Casualty Co. 


Facts were insufficient to support a finding th: plaintiff was* named 
as beneficiary in the obligation when decease“ joined the lodge. 
7 _ Grand Lodge United Brothers of ricaawened of Tex. 
(Tex. erecccccccces 

Burden is on defendant to establish an ‘affirmative defense to satis- 
faction of jury. Gooden vs. Modern Woodmen of America (Mo.). 

Evidence sufficient to warrant jury in finding that society had led 
member to believe that notice of dues would be given him. 
Loyal Protective Ins. Co. vs. Walker (Ark.) 

Evidence insufficient to show that it was not the family history that 
insured’s mother died of typhoid fever, that applicant con- 
cealed any knowledge of death of sister or to establish suicidal 
death of sister or to show that real facts would have been ma- 
terial if previously en Loesch vs. —ee Tribe of 
Ben Hur (Tex.) .... 

Where defense was that insured. came ‘to his death by suicide, burden 
of proof is on the party averring suicide, but need not be 
established beyound reasonable doubt. Sovereign Camp of the 
Woodmen of the World vs. Hodges (Fla.) 

Admitted fact that insured died while a member of association suffi- 
cient to entitle recovery in absence of evidence of suicide. 
Michalek vs. Modern Brotherhood of America (Iowa) 

Evidence insufficient to show that death of insured resulted from 
drinking carbolic acid, or that if he did drink acid it was in- 
tentionally done, or that he was insane at the time. Sovereign 
Camp of Woodmen of the World vs. Valentine (Ky.) 

Evidence sufficient to sustain that insured was in good health at time of 
making application. Brotherhood of American Yeoman vs. 
Hickey (Tex.) 

The objection to evidence was without merit and there was no error in 
overruling certiorari. Wilson vs. Grand Lodge Brothers and 
Sisters of Love (Ga.) 

Where issue is whether plaintiff was dependent on insured, defendants’ 
proof that plaintiff was not a member of insured’s family or 
living with him at time of death, makes out a prima facie case 
of a Fuller vs. Supreme Council of Royal Arcanum 
et a 

Evidence sufficient to sustain a jury finding that insured did not com- 
mit suicide. Sovereign Camp of Woodmen of the World vs. 
McCulloch (Tex.) 

Evidence insufficient to support jury finding that insured had falsely 
represented her age to be less than forty-five years. Collins vs. 
— Brothers of Friendship and Sisters of the Mysterious Ten 
( Tex.) 

Evidence insufficient to sustain verdict for plaintiff for total amount 
= a Knights of Maccabees of the World vs. Hair 
(Tex, 

Evidence that insured was found in drunken condition, dying “three 
days, later, hospital interne assigning acute alcoholism as cause, 
is insufficient to avoid mutual benefit policy where no other in- 
temperate acts were shown. Kidd vs. National Council of Junior 
— - United American Mechanics of the United States et al. 

enn. 

Unexplained absence of insured without any showing that nothing had 
been heard from him since disappearance was not sufficient to 
prove his death. Mackie et al. vs. Grand Lodge A. O. U. W. of 
Kansas (Kan.) 


(821) Measure of damages is amount thereof with interest and does not a 
clude attorney’s fees and costs unless provided for by statute. 
Lindsay et al. vs. Hotchkiss et al. (Mo.) 
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(826) Truth or falsity i. application where there is conflict in evidence is 
question of fact for jury. National Council Knights and Ladies 
of Security vs. Owen (Okla.). 

Was for the jury whether insured had complied with payment pro- 
visions of contract. Mutual Aid Union vs Wadley (Ark.)...... 

Where defe..dant admitted issuance of certificate and plaintiff proved 
death of member and that she was beneficiary, she made out 
a prima facie case and trial court can be convicted of error 
in refusing peremptory instruction for defendant only on a show- 
ing that either suspension of member or abandonment of in- 
surance was established so conclusively as to take away from 
the jury any right to make a opel finding. Gooden vs. 
Modern Woodmen of America (Mo.). 

Evidence tending to support affirmative plea “of suicide ordinarily makes 
an issue upon which either party is entitled to go to jury, though 
a case may arise where showing of suicide is so clear and 
convincing that court may find plea to be established as matter 
of law. Michalek vs. Modern Brotherhood of America (Iowa).. 

Evidence sufficient to take case to jury. Sovereign Camp of Wood- 
men of the World vs. Valentine (Ky.) 

What is “dependency” within a statute authorizing society to make 
death benefits payable to “dependents” is a mixed question of 
law and fact, but whether facts found by trial court constitute 
“dependency” as defined by law is a question of law. Supreme 
Lodge, New England Order of Protection, vs. Sylvester et al. 


(Me.). 

Whether the deceased’s failure to state that seven months prior to 
obtaining certificate, he was visited by physician for sprained 
knee or that some years prior thereto he had injured his nose 
increased the chances of loss insured against, or were material, 
were for jury. Witherow vs. Mystic Toilers (Utah) 

Whether certificate was issued before insured’s death was question 
for jury. Supreme Lodge, K. P., vs. Graham (Ind.)........... 

Whether association waived provision avoiding policy if insured became 
intemperate was question for jury. Hubbard vs. Modern Brother- 
hoed Of AMGTIGS. COIR) 6 cc ererscevecsacscecdcesteveccnsecttgecwes 

The particular time at which insured died during seven years he had 
not been heard from was question for court or jury. White et al. 
vs. Brotherhood of Locomotive Firemen ( Wis.) 

Whether decedent’s death resulted from accident was for jury. Jones 
we. Commmenwentth Cashalty Ce GPR) cocccce ds ccectenctcdcscéns 

(826) Instruction that if death was caused by voluntarily taking carbolic 
acid, jury should find for defendant was properly refused as 
misleading in that it did not submit to jury question whether 
insured had sufficient mental capacity to know the probable re- 
sult of act. Sovereign Camp of Woodmen of the World vay Valen- 
tine (Ky.) 

(833) Statute which prohibits any fraternal association which fails to pay 
within sixty days an unappealed judgment applies to domestic as 
well as foreign corporations. Hannon vs. Grand Lodge of An- 
cient Order of United Workmen of Kansas (Kan.).............. 
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